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SENATE.
Trurspay, July 30, 1914,

(Legistative day of Monday, July 27, 191}.) ’

The Senate reassembled at 11 o’clock a. m. on the expiration
of the recess,

Mr. SMOOT. AMr. President, I snggest the absence of a
quorum.

The VICE PRESIDENT. The Secretary will eall the roll.

The Secretary ealled the roll, and the following Senators an-
swered to their names:
Brady Gronna

Nelson Simmons

Brandegee Hiteheock Newlands Smith, Ga.
Bristow Hollis Norris Smoot
Bryan Hughes O'Gorman Stone
Burton Jones Overman Sutherland
Chamberlain Kenyon Yage Thomas
Crawford Kern Perkins Thornton
Culberson Lane - Ransdell Vardaman
Cummins Martine, N. J. Reed West
Gallinger Myers Sheppard Williams

Mr. PAGE, I wish to announce the necessary absence of my
colleagune [Mr. DizLiNcaAM]. He has a general pair with the
senior Senator from Maryland [Mr. SmiTH].

Mr. KERN. I wish to announce the unavoidable absence of
my colleague [Mr. SHivELY]. He is paired. This announcement
may stand for the day.

Mr. JONES. 1 desire to announce that the junior Senator
from Michigan [Mr. TowxseEXD] is necessarily absent. He is
paired with the junior Senator from Arkansas [Mr., RoBINsoN].
I will let this announcement stand for the day. i

The VICE PRESIDENT. Forty Senators have answered to
the roll ecall. There is not a quorum present, The Secretary
will eall the roll of absentees.

The Secretary ealled the names of the absent Senators, and
Mr. CampEN, Mr. LEA of Tennessee, Mr. THoMPSON, Mr. TiLL-
MAN, and Mr. WHITE answered to their names when called.

Mr. CaTroN entered the Chamber and answered to his name.

Mr. WHITE. I desire to announce the unavoidable absence
of my colleague [Mr. BAXKEHEAD] and to state that he is paired.
This announcement may stand for the day.

Mr. SparroTH entered the Chamber and answered to his name.

The VICE PRESIDENT. Forty-seven Senaters have an-
swered to the roll eall. There is not a quorum present.

Mr. KERN. I move that the Sergeant at Arms be directed
to request the attendance of absent Senators.

The motion was agreed to.

The VICE PRESIDENT. The Sergeant at Arms will carry
out the instruction of the Senate.

Mr. Owen and Mr. JouxsoN entered the Chamber and an-
swered to their names.

The VICE PRESIDENT. Forty-nine Senators have answered |
to the roll call. There is a quorum present,

COMMITTEE SERVICE.

Mr. OvermMAN was, on his own motion, relieved from fur-
ther service upon the Committee on Claims and the Committee
on the University of the United States.

Mr. Stoxe was, on his own motion, relieved from further
gervice upon the Committee on Indian Affairs.

Mr. Horris was, on his own motion, relieved from further
service upon the Commitiee on Immigration.

Mr. HucHiEs was, on his own motion, relieved from further
service upon the Committee on Public Health and National
Quarantine, ]

FEDERAL TRADE COMMISSION.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 15613) to create an interstate
trade commission, to define its powers and duties, and for other

purposes.
Mr, HOLLIS. I desire to introduce an amendment to the
pending bill to be laid on the table and printed. It will be
offered at some later time. 4
The VICE PRESIDENT. It will be so ordered. The ques-
tion is on agreeing to the amendments in the nature of a substi-
tute reported by the committee as amended.

FRANK WOODRUFF KELLOGG.

AMr. BRISTOW. Out of order I should like to introduce the
following bills——

The VICE PRESIDENT. Is there objection?

Mr. SMOOT. I am compelled to object.

The VICE PRESIDENT. There is objection.

Mr. BRANDEGEE. I send to the desk a bill and ask the
* Secretary to read it. Then I will ask the Chair if it comes

bill.
N

within the rule as to bills which may be introduced.

AUTHENTICATED
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GPO,

The SecreETARY. A bill for the relief of Frank Woodruff
Kellogg,

Mr, SMOOT. Is it a personal relief biH, I will ask the
Senator from Connecticut?

Mr. BRANDEGEE. Let the Secretary read the bill.

The VICE PRESIDENT. The bill will be read.

The bill was read, as follows:

Be it enacted, etc. That the President be, and he is hereby, anthor-
ized to appoint Frank Woodrulf Kellogg, now a captain on the retired
list of the United States Navy, to the active list of captalns of the
United States Navy, to take rank next after Capt. Thomas Swpowden,
United States Navy: Provided, That the sald Frank Woodruff Kellogg
shall be earried as additional to the number in the grade to which ﬁa
may be appointed under this act end as additional. to any grade to
which he may at any time hereafter be promoted.

The VICE PRESIDENT. Is there objection to the introdue-
tion of the bill? X

Mr. SMOOT. Mr. President, I object to the bill if it does not
fall within the class of * personal relief " mensures.

The VICE PRESIDENT. The Chair rules that the bill. be-
ing a bill for the correction of a naval record by an act of Con-
gress, may be left with the Secretary as are other similar bills.

Mr. BRANDEGEE. I will state that the bill proposes to
reinstate an officer who was * plucked,” together with several
others in regard . to whom the House Committee on Naval
Affairs is having hearings. I have promised to introduce the
bill. Of course, if the rule under which the Senate is operating
precludes its introduection I shall have to snbmit.

The VICE PRESIDENT. The Chair does not believe it does.

The bill (8. 6178) for the relief of Frank Woodruff Kellogg
was read twice by its title and referred to the Committee on
Naval Affairs.

Mr. BRISTOW. May I inquire if pension bills come under
the rule?

The VICE PRESIDENT. They do. They may be left with
the Secretary.

Mr., JONES. I make the point that bills ean not be intro-
duced on the floor, but that they may be introduced by leaving
them with the Secretary.

The VICE PRESIDENT. That is all the Senator from
Kansas asks to do, as the Chair understands.

COMMITTEE SERVICE,

Mr. KERN. I ask to be relieved from further service upon
the Committee on Public Buildings and Grounds.

The VICE PRESIDENT. Is there objection? The Chair
hears none, and the Senator is excused.

Mr. BRANDEGEE. Mr. President, I will not make a point
of order on this proceeding, but it seems to me excusing Sena-
tors from serving on committees is just as much morning
business as is anything else. I shall not object, however, hut
it certainly is not the consideration of the trade commission

FEDERAL TRADE COMMISSION.

Mr. NEWLANDS. Mr. President, I ask for the regular order.

The VICE PRESIDENT. The Chair lays before the Senate
House bill 15613, commonly known as the Federal trade com-
mission bill. .

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 15613) to create an interstate
trade commission, to define its powers and duties, and for other
purposes. :

Mr, THOMAS. Mr. President, the Senator from Iowa [Mr.
CumMminsg] devoted a part of his discussion yesterday to the
consideration of some eriticisms which I mnde on the day
before to that part of the bill now before the Senate which
provides for the creation of a Federal trade commission, one
of which was that its effect would be the regulation instead of
the prevention of monopoly. The Senator’s view of the propo-
sition is, of course, diametrically opposite to my own, and the
bill was no doubt drawn in accordance with the Senator's
theory. I know that he, in common with a majority of the Inter-
state Commerce Committee, in drafting and presenting this
measure had no other object in view than the prevention and
removal of monopolistic conditions. I have no guarrel what-
ever with those who believe that such is the object to be sub-
served, and which will be subserved if this bill becomes a law;
and, much as I object to the establishment of any more com-
missions, unless their creation be absolutely necessary to safe-
guard the public welfare, I might be constrained to vote for it
if I were convinced that the position taken by the Senator
from Iowa is the correct one.

Mr. President, the so-called antitrust act or Sherman law of
1890, which did not create a commission, was designed to prevent
monopoly ; its object was to interdict all restraints of trade or
combinations which would result in monopoely. The administra-
tion of that law, at first ineffective and ultimately more vigor-
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pus, has served neither to prevent the existence of monopolies
2nor to limit them to those which were in existence at the time
of its enactment. Speaking generally. the effect of that law
upon trade conditions has been to regulate instead of remove
the evils which brought it into existence; and the Supreme
Court, in defining and applying that law, has seen fit to inter-
polate into the text of it a word which the Congress of the
United States deliberately refused to put into it; a change
which necessarily makes it a regulative instead of a prohibitory
act. I fear, Mr. President, that the outcome of the bill now
pending, in its practical application to our industrial and eco-
nomic affairs, will be along the same lines, and will ultimately,
therefore, regulate, as the Progressive platform provides for,
instead of prevent the evils of which we complain and which
we all desire to avoid.

The commission Is to be equipped both with the power and the
duty of preventing unfair competition or unfair methods of com-
petition, which may be, but which 1 do not think are, tanta-
mount to the same thing. It must operate through an investi-
gation of complaints, either initisted by itself or which are to
be initinted before it by those having or presuming to have
knowledge of the things which need investigation. 1t operutes,
in other words, by trying, by examining into. and by investigat-
ing given infractions of the law against unfair competition, as
those infractions may be brought to its attention; and, of course,
as the power to deterniinie nvelves the power to hear, the resuic
is that after the testimony is received and the eommission is
advised as to the given instance, it passes judgment upon that
instance, either against or for the contention of the petitioner;
either as declaring that the particular act or acts violate or do
not violate the law.

This means, Mr. President, that competition is to be made
lawful by a process of elimination. The things which are within
the statute and the things which are without the statute are
to be determined as the result of individual instances of inves-
tigation; and out of the statute, therefore, we are going to
establish a sort of common law of competition, if I may use
that term in connection with decisions based upon a statute.
So that the monopolies of the country, the corporations which
are not monopolistic engaged In interstate commerce. and. if the
last amendment of the Senator from Iowa is to be adopted,
individuals and partnerships are to have their competitive
powers regulated—perhaps 1 shonld not say regulated; are to
have their competitive powers and opportunities defined, not
permanentlv but continuously by a continuing series of investi-
gations. The result of that, to my mind, must be the regulation
of competition, which involves the regulation of those within
the jurisdiction of this commission, the determination by its
acts and by its decrees of what is fair and what is unfair in the
rivalry of commercial forces for the markets of the country.
It is therefore inevitable that the logical ontgrowth of the crea-
tion of this commission is the perpetuation of monopolistic con-
ditions in this country.

It may be sald that monopoly and fair competition can not co-
exist; but those who make that assertion also declare that un-
fair competition is an element in business that is separate and
apart from restraints of trade and combinations which lead to
monopoly and at which the Sherman Aet was aimed; in other
words, that it Is independent of and covers different subjects
from those which are covered and intended to be covered by the
antitrust laws. It seems to me, Mr. President, that these posi-
tions are not reconcilable. I am of the opinion that the subject
matter of the statutes and of this blll must to a large degree
be identical. 1 ean not conceive of a monopoly that does not
practice unfair competi'icn, whether it be lawful competition
or not; it is difficult to conceive of the creation or the progress
of a monopoly except Ly processes which, to some extent, con-
sist of what is generally known as unfalr competition. and so
long as the Institutions which practice it are permitted to exist
just so long must those practices continue.

You ean not do away with unfair competition and at the
same time tolerate the existence of huge aggregations of manu-
facturers and of capital. [You can not tolerate their existence,
on the one hand, as the re at present constructed, and by
any sort of process, whether opeérated by a commission or other-
wise, eliminate the practice of unfair competition. You may
define what it consists of ; yon may define what it does not con-
sist of; but just so long as they continue, Mr. President, will
these conditions to a greater or less extent eontinuve, and the
living example and illustration of the fact is the impotence of
the Interstate Commerce Commission in the face of these diffi-
culties.

It tries to, but it does not, go regulate transportation that it
iz fair and equal to all sections of the country and to all its
patrons; it tries to define, but it is unable to enforce, all those

things which every man of common sense engaged in business
knows to be wrong, as it is not competent to require the ob-
servance of all those which are and which the public instine-
tively recognize as being fair and just. Consequently it is
engaged in an impossible scheme of satisfactory regulation, and
yet it can do nothing more than to regulate; we can not very
well regulate an evil by recognizing or permitting the existence
of the evil itself. We can minimize its results, but we can net
abolish them. Hence I am not convinced, although the argn-
ment is a good one, and certainly a most earnest and sincere
one, that this commission, if created, will result in an extinetion
of the monopolistic conditions of which we complain,

I concede, Mr. President—and I think I said so the other
day—after listening to the argument of the Senator from Iowa
and of some of the other Senators upon the subject, that te pro-
vide for the prevention of unfair competition in terms is per-
baps as definite as a statute upon that subject onght to be.
Hence I am not combating the phraseclogy proposed by the
committee. I content myself with the assertion that in the sd-
ministration of the law it will resolve itself into one which regu-
lates but does not remove monopely.

Mr. CUMMINS, Mr. President——

Mr. THOMAS. 1 yield to the Senator.

Mr. CUMMINS. I must have misunderstood the Senator
from Colorado, I think, and I desire te be certnin about it I
understood him to say, in the beginning of his remarks, that the
act of 1890 prohibited restraints of trade but not monopoly.

Mr. THOMAS. No, Mr. President; if I said so, I was un-
fortunate, What T think I said and what I intended to say
was that the purpose of the antitrust law of 1800 was to pro-
hibit restraints of trade and monopolistic eombinations also,

Mr. CUMMINS. The second section of the act of 1890, as
the Benator of eourse knows, is a direct prohibition of auy at-
tempt to monopolize or any monopolization of the commerce of
the United States or any part of the commmerce of the United
States. If that statute was made effective, it seems to me to
be as perfect an effort to destroy monopoly as we could possibly
make. I can not conceive of any more direct attack upon
monepely than is contained in the second section of the antitrust
law; and if it remains in full force and effect, and if it is
efficiently administered, have we not all the instrumentalities
that we can have to destroy monopoly and to prevent any
attempt to monopolize? s

Mr. THOMAS. Mr, President, I think that the second sec-
tion of the aet to which the Senator calls my attention was de-
signed to, and if rigidly enforced perhaps would, meet the evil
and make our present attempts at further legislation unneces-
sary. I believe, however, that if it were supplemented by the
enactment of such a measure as the Williams bill, now pend-
ing in the ecommittee, the two together would certainly, if ob-
served and enforced, do away with monopolistic conditions in:
this country if they can rid it of them by legislation: but the
unfortunate fact remains that, notwithstanding the prohibitory
statute of 1890, and in spite of it, perhaps 75 per cent of the
monopolies with which the country is overrun have been con-
ceived, brought forth, and reached their maturity in the face of
it; and this has been made possible by the privileges, permis-
sions, and encouragement of State legislation.

When the State of New Jersey creates and confirms such a
combination as the Harvester Trust as lawful under its statutes,
when the State of New Jersey and other States arm and eguip
such a combination with power to invade the commerece of every
State in the Union and exercise all the vast and unrestrained
power and authority conferred upon it by State charter, the
prohibitive statute of the United States has been powerless to
cope with such a condition; which justifies the humorous, but
decidedly philosophiec, suggestion of Mr. Dooley, that it might be
well for the United States to incorporate under the Ilaws of
New Jersey in order to secure sufliclent power and authority to
cope with, restrain, and overcome its other artificial and far-
reaching ereations. I

Therefore, I say that the Williamms bill should supplement this
measure; and the two together, in all probability, I firmly be-
lieve, would offer a statutory corrective not only for future,
but for existing present conditions.

I was about to ask when interrupted, having referred not
only to the judicial constrmection, but to the interpolation of
words in another section of the antitrust act, which never shonld
have been put there, and which were put there by judicial au-
thority, that inasmuch as evidently all of the cases and con-
troversies which come before this commission must find their
way to the courts, and there be ultimately decided, what war-
rant have we for supposing that the Supreme Court of the
United States will not declare that when we said here that
“ unfair competition shall be mmlawful,” we meant that “un-
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reasonably ” unfair eompetition should be unlawful, or * um-
duly " unfair competition should be unlawful; that we did not
wean what we said, and did not say what we meant?

Upon the assumption that such may be the construction of
the statute, what would remain of it but a mere power on the
part of the commission to regulate the manner in which these
companies shall do business hereafter in the United States, the
regulation itself being in terms subject to an appeal to the
courts. 1 go further, and ask why should we establish a com-
mission which will be nothing but an intermediary? No matter
what its decision may be, the courts must ultimately determine
whether that decision shall or shall not become effective. This
means delay, discouragement, and demand for fresh and supple-
mental legislation.

I do not for a moment want to be understood as counseling a
denial to citizens of the right to appeal to the courts from these
orders. What I have objected to is that we are to create n com-
mission which will ocenpy practically the position of a subordi-
nate court of appeals, one more intermediary between litigants
and the court of final resort, when in the ultimate analysis of
things it is the Supreme Court of the United States that must
determine each individunal case.

Regulation seems to me to be as inevitable from these condi-
tions as the snecession of the seasons. Hence I am unable, as
yet, to perceive the wisdom, the expediency, or the necessity of
launching another commission upon the commission-ridden
people of the United States, armed with power and authority
exceeding that of all the rest of them put together, and yet sub-
ordinated to a tribunal whose dockets are already crowded with
the accumulated appeals of several years.

AMr, SUTHERLAND. Mr. President, I have had occasion to
comment at some length on the vague character of section 5 of
this bill, iIf the term *' unfair competition ” shall not be limited
by construction to its striet legal meaning. The confusion
which will result, the vague character of the term which is em-
ployed in that view of the bill, can not be better illustrated than
by some of the statements made by the various proponents of
the measure.

President Wilson, in his address to Congress of Jaununary 20,
1914, used the following langunage:

The business of the country awailts also—has long awaited, and has
suffered becaupse it could not obtain—further and more explicit legis-
lative definition of the policy and mean!nF of the exlsting antitrust law,
Nothing hampers business like uncertainty. Noth daunts or dis-
courages [t llke the necessity to take chances, to run the risk of falling
under the condemnation of the law before it can make sure just what
the law Is

Those are words of wisdom, Mr. President, with which I am
most heartily in accord.

Burely we are sufficiently famillar with the actoal processes and
methods of monopoly and of many hurtful restraints of trade to
make definition possible—

Definitions, however, do not seem to be possible fo the Sena-
tors who prepared or assisted in preparing this measure—
at any rate up to the limits of what experience has disciosed. These

ractices, being now abundantly disclosed, can be explicitly and item
y item forbldden by statute—

I commend that statement to the Senator from Nevada
[Mr. NEewraxDS], that these practices can be explicitly and item
by item forbidden by statute—
in such terms as will practically eliminate uncertainly, the law itself
and the penalty being made equally plain.

And the business men of the country desire something more than that
the menace of legal process In these matters be made explicit and
intelligible. They desire the advice, the definite guidance. and infor-
mation which can be supplied by an administrative body, an Interstate
trade commission.

The idea of the President seems to have been that any law
which we might pass upon this subject sghould be clear and
definite and explicit in its terms; that it should, item by item.
in plain, unambiguous English phrase, tell the business men of
this country what they could and whaf they could not do. In
response to that this bill has been presented.

The Senator from Nevada, in his first discussion of this
measure, referring to * unfair competition,” made this state-
ment ;

Now, then, the 3uesuan Is what unfair competition covers. It covers
every practice and method between competitors upon the part of one
against the other that is angalost public morals.

Let me repeat that. because I regard it as a gem—
It covers every practice and method—

That is, every method—
between competiters upon the part of one against the other that is
against public morals, In my judgment, or is an olfense for which a
remedy lies either at law or in equity.

So that the meaning of the term “unfair competition” is not
to be arrived at by consulting the decisions of the courts or the
Iaw writers. It goes beyond that. It not only includes an

offense for which a remedy lies either at law or in equity, but,
according to the view of the Senator from Nevada, it includes
every other practice that is against public morals—a pretty
broad eategory.

The Senator, Iater along, said:

My individual opinion is that an interlocking directorate would
come under this provision.

How, in the name of heaven, an interlocking directorate, 1n
and of itself, could be regarded as unfair competition I do not
know ; but we have the statement of the Senator from Nevada—
who is the author of this bill, and whose interpretation of it
will be given great weight by the trade commission hereafter—
that it dees include Interlocking directorates,

Mr, NEWLANDS. Mr. President——

Mr. SUTHERLAND. Let me finish the quotation, and then
I will yield to the Senator.

My Individual opinion Is that an interlocking directorate would come
under this provision with reference to unfair competition. - If an inter-
locking directorate were used for the purpose of creating a community
of interest between iwo or three or four corporations, that would make
them more powerful in their competition wltguan individual competitor;
and I wished the test to be not simply the faet that there were com-
AL Ahet SommuD Anciorate. Drtees SR T e et the creation
cern, and thus involved unfair mmpetligou. IO ApmimE o

So that *oppression™ is to be regarded as unfair competi-
tion, whatever meaning may be included within that word.

I now yield to the Senator from Nevada.

Mr. NEWLANDS. Mr. President, I observe that what the
Senator has read since I first rose explains what I intended to
state, namely, that a mere interlocking directorate would not
necessarily constitute unfair competition, but an interlocking
directorate created between two corporations with a view to
substantially lessening or eliminating competition would do so.

The Senator objects to the term * public morals” or * good
morals” as a test. I think it is a very good test. 1 think there
are certain practices that shock the universal conscience of man-
kind, and the general judgment upon the facts themselves would
be that such practices are unfair.

I do not see much difficulty, when you appeal to the con-
science of mankind, in determining what is fair and what is
unfair in business practices. I think almost every well-regu-
lated mind ean determine it, particularly where you get together
five men of capacity and learning and experience and present
to them the facts regarding a certain business practice. 1 see
no difliculty, about such an organization determining what is
fair and what is unfair, and determining it in such a way as
to satisfy the universal judgment of mankind, except possibly
the parties interested.

I elaim, then, that that is a definite standard if the practice
is against good morals and against public morals and tends to
the injury of a competitor unfairly. Then, as to the numerous
other things to which an action of tort or an action in equity
to restrain can lie, it seems to me where those actions involve
competition, where there would be a cause of action by the
individual againgt his competitor, almost all those would be
included in the term * unfair competition.”

If we were to attempt to enumerate the numerous fraudulent
practices which constitute unfair competition, we would be just
as much at sea as if we endeavaered to state distinctly every series
of facts that by any possibility of human experience could con-
stitute fraud. Something must be left to human judgment;
something must be left to human conscience in the determina-
tion of these questions; and when you have organized a tribunal
in such a way that it is composed of men of skill and education
and training and experience nnd character, you get the ma-
chinery for the establishment of proper rules and standards.

Mr. SUTHERLAND. Mr. President, I think I may say with-
out offense to the Senator from Nevada that his idea seems to
be that philosophic reflections about things in general ean be
written into a statute and made good law. I think a statute
must depend apon something more definite than that. The
Senator has added now, however, another line of eases whieh
come under the description of “unfair competition”—in fact,
two or three others that may come under the term—in addition -
to those that he has already stated—for example, anything which
shocks the conscience of mankind. I wonder if the Senator
thinks that a statute in those terms wonld be a good statute—
that *anything which shocks the conscience of mankind is
hereby declared to be unlawful and punishable by fine and
imprisonment "? If * gnfair competition” means that, it is le
definite than I have ever imagined it to be. !

But the Senator proceeded at a later time and stated:

There are numerous practices tending toward monopoly that may
not come within the provisions of the antitrust law and amount to a
mugopoly or to monopolization, We want te check monopoly in the
embryo. - < R 3 E
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So that according to the view of the Senator from Nevada
there are included within the term “unfair competition,” first,
all violations of the antitrust laws, including even wrongs
which may arise from interlocking directorates and intercorpo-
rate relationships; second, it includes, apparently, any acts
which affect a competitor for which a remedy now lies either
at law or in equity; third, it includes all other acts affecting a
competitor that are against public morals and, T may add now,
that * shock the conscience of mankind,” though they may be,
under existing laws, quite legal.

That is the view, very briefly stated, of the Senator from
Nevada.

The Senator from Iowa [Mr. ComMMmINs], who, I may say, of
those who have stood sponsors for this legislation is, in my
judgment, the only one who has measurably put coherence into
what I regard as a hopelessly incoherent proposition, says:

We have chosen to report a rule for the trade commission in the
language which has been suggested, namely, * unfair competition.” It
is that competition which is resorted to for the purpose of destroying
competition, of eliminating a competitor, and of introducing monopoly.
That i the * unfair competition™ in its broad sense which this bill
endeavors to prevent, * * * The unfairness must be tinctured
with unfalrness to the public, not merely with unfairness to the rival
or competitor. * ¢ * We are not simply trying to protect onme
man against another; we are trylog to protect the ple of the
United States, and of course there must be in the imposture or in the
vielous practice or method something that has a tendency to affect the

ple of the country or be injurious to their welfare. (CONGRESSIONAL
ECORD, June 25, 1914, pp. 12150-12151.)

That is a coherent statement, although I do not Bel!ere it to
be a precise limitation of what unfair competition will include.
Later along, the Senator from Iowa said:

_And the attempt is to go further and make some things offenses that
are not now condemnéd by the antitrust law. That is the only purpose
of section G—to make some things punishable, to prevent some things,
that can not be punished or prevented under fhe antitrust law. (Cox-
GRESSIONAL RECORD, June 30, 1914, p. 12454.)

There mn{ be unfair competition which does not constitute restralnt
of trade. Unfair competition must usually proceed to great lengths
and be destructive of competition before it can be seized and denounced
by the antitrust law. In other cases it must be assoclated with, coupled
with, other vicious and unlawful practices in order to bring the person
or the eorporation guilty of the practice within the scope of the antl-
trust law. The purpose of this bill in this section and in other sec-
tions which I hope will be added to it, is to seize the offender before his

l'avalwes have gone to the length necessary in order to bring him within
the law that we already have. (CONGERESSIONAL chonn.nfuly 2, 1014,

p. 12622.)

But we propose to do one thing more.
nffense, W gedmmpose to make it unlawful for any corporation, or any
person, indeed, to practice unfair competition, and wherever the praec-
tice of unfair competition has not reached a point that constitutes a
violation of the antitrust law, then we intend to do what we can to
maintain falr, full, free competition through the intervention of the
trade commission. (CONGRESSIONAL REcokp, July 2, 1014, p. 12625.)

Now, I eall attention to those statements of the Senator from
Iowa not for the purpose of criticizing them but for the purpose
of showing the irreconecilable conflict which exists between the
Senator from Iowa and the Senator from Nevada as to the mean-
ing of the term * unfair competition.”

The Senator from Arkansas [Mr. RopixsoN] has still a differ-
ent idea of its meaning, which in many respects is at war with
the view of the Senator from Iowa and the Senator from Ne-
vada. The Senator from Arkansas said:

The term * unfalr eompetition " in trade will embrace every practice
which may be held by a court to be unjust, inequitable, or dishonest;
and when Congress legislates on thls subject I can see no reason for
limiting the statute to one or two practices, when there are many which
?E;el re:;;t;allr objectionable, (COUXGRESSIONAL REcomD, Jume 25, {91&, p.

-daded.

He quoted in that connection from the work on Words and
Phrases, volume 8. These are the quotations which he read,
and I invite the attention of the Senate to them because they
f::ate, what I understand to be the meaning of * unfair competi-

on":

With respect to articles placed upon the market for sale it is only—

Mark the word * only "— .
it is only when the one article is dressed so as to represent the other
and to deceive a proposing purchaser as being that other that there can
Le said to be a case of “unfair trade.”” (Sterling Remedy Co. v. Eu-
rekn Chemical & Manufacturing Co. (U. 8.), 80 Fed., 105, 108; 25
C. C. 4. :814,)

Again, he cited:

The doctrine of unfalr competition In trade rests on the proposition
that equity will not permit anyone to palm off his goods on the public
as those of another. Unfair competition in trade as distinguished
from infringement of trade-marks does not involve the violation of any
exclusive right to the use of trade-marks or symbols, e word may
be purely descriptive and the mark or symbol indicallve only of style,
size, shape, or guality, and as such open to the public. Yet there may
be %nfair competition in trade by an improper use of such mark or
symbol. :

That is a quotation from Ninety-fourih Federal Reporter,
pige 656. And, again, lie quoted : g :
The term: *““anfalr competition In trade” inclodes the simulation

by defendant of the packages of plaintiff, putting np and selling pack-
ages of the same general appearance as those of the nmmtl(g The

We propose to make it an

court will only interfere to protect the plaintiff and the public and
for the suppression of unfair and dishonest competition when * the
resemblance Is such that it is ealcunlated to deceive and does, in faet,
deceive the ordinary buyer making his purchases under the ordinary
conditions which prevall In the conduct of the particular traffic to
which the controversy relates. (T, B. Dunn Co. ¢, Trix Manufacturin
0., N. Y.. Sapp. 333, 335; 50 App. Div., 76: Cong. Rec., June 25,
1914, p. 12153,)

That I understand to be, according to the decisions and tue
law writers, the meaning of “unfair competition.” I have
already stated it briefly in the remarks that I submitted to Lhe
Senate a day or two ago.

But the Senator from Arkansas [Mr. RopiNsoN] upon a laier
occasion ignored these definitions that he had read to us from
the law books and began to draw definitions of “ unfalr coin-
petition ” from the economists, and he quoted from Mr. William
8. Stevens, of Columbia University. He said:

Mr. William 8, Stevens, of Columbia University, in an article ealled
to my attention by Congressman STEVENS of New Hampshire, who In-
troduced this provision in the House, discusses the subject of * unfair
competition” from an economic point of view—

Not from a legal point of view. We have the words “ unfaix
competition” to be considered from the legal point of view—
from the economic point of view, according to the Senator from
Arkansas, and from the ethical point of view, according to
the Senator from Nevada—
from an economic point of view, and classifies, according to their
elementa characteristics, 11 forms of *‘“unfair competition,’” as
follows. read now from his article on page 283 of the Political
Science Quarterly for June, 1914 :

“1. Loeal price cutting.

“ 2. Operation of bogus ‘ independent’ eoncerns.

3. Maintenance of ‘fighting ships ' and * fighting brands.’

. "4, Lease, sale, purchase, or use of certain articles as a condition
of the lease. sale, purchase, or use of other required articles,

“ 5. Exclusive sales and purchase arrangements.

*“@§. Rebates and preferential contracts.

nT. Asggulsitlon of exclusive or dominant control of machinery or
goods used in the manufacturing process.

“ 8. Manipulation.

“0. Black lists, boycotts, white lists, ete.

“10. Espionage and use of detectives.

% 11. Coercion, threats, and intimidation.”

The Senator from Arkansas proceeds:

The terms used fairly define without detailed discussion the warious
practices thus classified, and undoubtedly embrace nearly all—

“ Nearly all.” . Unfortunately they do not embrace all, but
according to the view of the Senator from Arkansas they em-
brace nearly all—
of the methods of “ unfair competitlon” now in use.

Unfortunately we are not enlightened as to the residue. Sc
the unfortunate business man, after this aet shall have been
passed, must not only consult a lawyer, who will in turn con-
sult the law books in order to ascertain whether or not the
thing he intends to do is a valid and proper thing under the
law, but he must retain an economist. The value of the services
of economists will go up. Each of these great business concerns,
in addition to earrying a lawyer on the pay roll, must earry an
economist in order to determine what is unfair competition
according to the view of the economist. In addition to that
he must employ probably by the year also somebody skilled in
ethies, who must advise him from time to time whether or not
the thing that he proposes to do is ethieal.

The Senator from Arkansas proceeds:

Nearly all normal business men can distingnish between * falr com-
petition ” and * unfalr competition,” Efficiency is generally regarded
as the fundamental princlple of the former—eficlency in pruﬁucing and
in selling—while oppression or advantage obtained hi' deception or some
questionable means i3 the distinguishing characteristie of * unfair com-
petition.” (CoNcrEssiONAL RECORD, June 27, 1914, p. 11231.)

According to the view of the Senator from Arkansas, there-
fore, unfair competition will consist of the aet of palming upon
the public the gocds of the offender as the goods of somebody
else, which is the legal meaning of the expression. It will also
include within it everything which the economist regnrds as
unfair competition, and also any act which normal business
men might deem inconsistent with efliciency in produecing and
in selling.

Now, those are the views of these three Senators with ref-
erence to the meaning of this expression. But the Senator
from Delaware [Mr. Savrseury], who also ardently supports
this bill, has his view as to the meaning of unfair competition,
He said:

Courts have always recognized the customs of merchants, and it is
my Impression that under this act the commission and the courts will
be called upon to consider and recognize the fair and unfair customs of
merchants— - V

So we have another test, the fair end unfair customs of mer-
chants must be considered—
manufacturers and traders, and probably prohibit many practices and
I:?Fuolt.is which bave not heretofore beéen clearly recognized as un-
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Every man in his own business knows when a competitor 1s pur-
suing unfair methods.

Sometimes it is the case that he may know; sometimes he
may suspect that unfair methods are being used, when in fact
they are not. That is my suggestion, not the suggestion of the
Senator from Delaware.

Every professional man knows when a competitor is gnilty of unfair,
unprofessional, and unethical conduct. It may be that heretofore we
have been satisfied to allow only the usual punishment to come upon
such persons as the vielation of the ethics of a profession or a business
in time naturally brings; but it is undoubtedly true that sentiment in
this country has come to the point where it will, if it can, by law
prohibit, prevent, make unlawfal, and punish unfair practices in com-
petitive business. (CONGRESS10NAL Recomp, July 3, 1914, p. 11593.)

So that according to the view of the Senator from Delaware
unfair competition would include all customs of merchants
which were in violation of the ethics of a profession or a
business.

The distinguished Senator from New Hampshire [Mr. Hor-
18], differing in many respects from all his colleagues upon
this matter, announces his view of what is meant by unfair
competition, and says:

Competition Is onfair when it resorts to methods which shut out
competitors who by reason of their efficlency might otherwise be able to
continue in business and prosper, Without the use of unfair methods
no corporation can grow beyond the limits Imposed upon it by the
necessity of beipg as efficlent as any competitor. The mere size of a
corporation which maintains its position solely through superior efli-
cleney is ordinarily no menace to the public interest. * *

The Sherman Antitrust Act does not become effective untll a mo-
nopoly is full grown, in full panoply, so that you can prove to the court
that ﬁ: is a monopoly and is in restraint of trade; but if the proposed
trade commission has its attention called to some unfair method of com-
petition It can Immediately investigate, and If it decides that it Is
unfair competition and may lead to momopoly or restraint of trade it
may prohibit it,

If anything is going on which unchecked may lead to mo-
nopoly or restraint of trade, it is to be included within the
term * unfair competition.”

Mr, WEST. Mr. President—— .

Mr. SUTHERLAND. 1 will yield in just a moment. I will
yield to the Senator as soon as I complete this statement:
ﬁA:;G Ehen. tEe court will come In and put that prohibition Into

EI‘chfz Sherman Act applies only to resiraint of trade by a combina-
tion and to monopolization of commerce. Unfair competition is a
means of restraining or of monopolizing trade. But there may be some
doubt as to whether the mere use of an unfair method, withont more,
by a corporation of mo conspicuous size, would be held to fall within
tlm1 ;«i?’r&e)of the Sherman Act. (CONGRESSIONAL RECeeD, July 15, 1914,
p. .

So that, according to the view of the Senator from New Hamp-
shire, the term “ unfair competition " includes a means of re-
straining or mencpolizing trade, which may now be forbidden
by the Sherman law.

Second, methods which fall short of being a violation of the
Sherman law but which the proposed trade commission may
determine may lead to monopoly or restraint of trade; and
~ Third, any other acts which interfere with efficiency.
< Now I yield to the Senator from Georgia.

Mr. WEST. Referring to what the Senator just said with
reference to unfair competition, I should like to ask a conerete
question. Suppose a corporation set up In the manufacturing
of grain drills, which corporation had been fairly prosperous,
with business improving, and had made a large quantity of
drills; the demand in a large measure ceases, and in order to
meet their obligations they must sell them for less than the
cost—would that be regarded as unfair ecompetition?

Mr. SUTHERLAND. 1 do not know. The Senator from
Nevada [Mr. Newranps] could probably enlighten the Senator
from Georgia about that.

Mr. WEST. 1 should like to have the Senator’s view,

Mr. SUTHERLAND. But I do not know. This trade com-
mijssion will evolve from their inner consciousness some view of
that matter, I presume.

Mr. WEST. I will say to the Senator if it does, I can see
where the bill would work a hardship on the eorporation of
limited means and yet allow the large corporation, the corpora-
tion of ample means, to go on and exist, because it could hold
its grain drills and tide over the general stagnation in business.

Mr. CUMMINS. Mr. President

Mr. SUTHERLAND. 1 yield to the Senator from Iowa.

Mpr. CUMMINS. While the guestion was not put to me 1
can not allow it to go without a suggestion. There {8 no
element of unfairness whatever in the transaction suggested
by the Senntor from Georgia. It has never been intimated
by any writer or any court with which I am familiar that
the transaction which he describes would be regarded as unfair
competition or unfair in any way.

Mr. WEST. If the Senator will allow me, it is admitted
that when the Standard Oil Co. goes into cities and sells

kerosene below the price of production it is engaging in unfair
competition. BMight it not mean that for doing that sort of
business, as I suggested a few moments ago, they eould be
haled before this commission, the commission saying that they
were selling their output below the cost of production?

Mr. CUMMINS., I can not conceive that a manufacturer
selling agricultural implements under the circumstances stated
by the Senator from Georgia could be brought before the com-
mission or could be charged with unfair competition. That
illustrates how necessary it is to use the general term iustead
of attempting to denounee a particular practice,

If the Standard O] Co., doing business throughout the United
States, should attempt to crush a competitor in a particular
locality—a competitor who had come into existence for the
purpose ef houestly earrying the trade—by putting down the
price of its commodity in that locality, and at the same time
maintaining a higher price in other loealities, that wounld be a
very clear instance of unfair competition. It is not a theory
either, because it is a practice or was a practice which the
Standard Oil Co. for years imposed upon its competitors, and
through it did drive out a great many worthy rivals,

While I am on my feet 1 desire to say that I understood ths
Senator from Utah to commmend in high terms the recommenda-
tion of the President with respect to defining each instance of
wrongdoing that we had become familiar with, and that we
ought to prohibit that particular thing. I believe that that is
possible to do with regard to some things., It is not possible te
do with regard to a great many. If the Senator from Utah wili
examine section 2 of the bill that has been reported by the Jndi-
clary Committee. he will see some of the difficulties in trying to
prevent a particular practice. Take the case of a discrimination
in price that I have just suggested to the Senator from Georgis
[Mr. WesT]. We all recognize that there are circumstances it
which to diseriminate in price between buyers and between loeal-
ities is the mosi effective means of erushing competition; but if
the Senator from Utah will attempt to put in the form of a law
a prohibition against that practice, he will encounter a great
deal more difficulty than he has encountered in fully understand-
ing some of the definitions that have been proposed for unfair
competition.

Mr. SUTHERLAND. AMr, President, I concede the correct-
ness of what the Senator from Iowa has said. 1t is an exceed-
ingly diffienlt thing, because it is true that certain acts com-
mitted by corporafions under some circumstances ought to be
denounced by the law and under wholly different eircumstances
ought not to be; but we do know that thera are certain prac-
tices that, with the exceptions that could be, I think, enumer-
ated, are bad. For example, 1 thoroughly agree with the Sena-
tor from Iowa and with other Senators as to the vice of the
interlocking directorates. It has resulfed in graat ahuses, and,
so far as Congress has control over the subject—that is, in so
far as it relates to interstate commerce—it is a practice that
ought to be forbidden; and yet there may be, as, for example,
in the case of banks—I am not going into it at any length—but
there may be cases there where there ought to be an exception
mada. Intercorporate stockholding has resulted in abuses. We
would have to draft the language covering these practices with
some care. There are certain specific things which are done by
corporations and by traders in interstate commerce which onght
to be forbidden, but, in my view of it, they ought to be specifi-
cally forbidden, so that the business man may know what he
can do. We should not crowd everything of an immoral char-
acter or of an unethical character into some vague phrase which
will simply involve the business men of the country in a greater
degree of uncertainty than that which now exists,

Mr. CUMMINS. Mr. President

The PRESIDING OFFICER (Mr. SavLsgury in the chair).
Does the Senator from Utah yield further to the Senator from
Iowa?

Mr. SUTHERLAND. Yes

Mr. CUMMINS. I agree with the Senntor from Utah; but
even the simple case of preventing interlocking directorates is
not so easy of solution as many people imagine. What we de-
sire is to keep competitive corporations, or corporations that
ought to be competitive, really independent of each other. It
is easy enongh to say that a man shall not be at the same time
a member of the board of directors of two eorporations which
do a competitive business, but somebody will have to define
“ competitive.”. I suppose it is not so hard to define * competi-
tive " as it is to define ‘* unfair,” but it is only a little less diffi-
cult. There is the widest difference of opinion with regard to
the elements that constitute competition in business. When we
have made that simple prohibition, we are then bound to create
some tribunal to determine whether the two corporations of
which the person is a common member are in fact competitive,
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We must take into account the location and nature of the busi-
ness. When we come to consider even that little thing the
Senator from Utah will perceive how complicated any regulation
of commerce is.

Mr. SUTHERLAND. Mr. President, what the Senator from
Towa has just said emphasizes, in my own mind, a view which
I expressed the other day, and that is that the congressional
1aind is not at this moment sufficiently instructed upon this
question to pnss fair and wise and intelligent legislation.
Neither one of these bills ought to be passed at this session of
Congress. I prediect—and it is always an unsafe thing to pre-
dict—but I venture to predict that if these two bilis. the unfair-
competition bill and the Jlayton bill, shall be passed in their
present form indeseribable confusion will resu't to the business
world. The problems involved have not been sufficiently di-
gested. We have had a discussion here in the Senate which
has been helpful, I think. We all of us agree that there are
evils in the business of this country that ought to be reme-
died; but now, after this discussion, these bills ought to be
laid aside; they ought to be recommitted to the committees
of this body in which they originated; and those two com-
miftees ought to sit down, probably by a joint subcommittee,
and make a thorough investigation of this whole problem. If
it takes a year to do it, the matter is of sufficient importance
to justify us in doing that. The end of the world is not going
to come if these bills are not passed at this session. I think
it would be the part of wisdom if the Senate could now stop
further consideration of these measures and send them back
to the committees to be dealt with as I have indicated.

While I am upon that general subject, Mr. President, I want
tc say that I am a thorough believer in competition; I be-
lieve in the most thoroughgoing competition among rivals in
business of all kinds. I may say, however, that competition
among railroads is not so important when it comwes to the
mere matter of charges for service as it is among the pro-
ducers of commodities, because the railroad is under the regu-
lation of the Interstate Commerce Commission; ifs charges can
be fixed; and so long as the law is as it Is, there can be, In
reality, no competition in the matter of charges among rail-
roads. There may be very important competition between two
parallel lines of railrond with reference to the matter of
facilities. One railrond may carry freight more speedily than
another; another may furnish better cars for passengers, bet-
ter accommodations, better facilities, So upon those matters
there may be real competition, and such competition ought to
be preserved; but the competition among manufacturers, trad-
in; and distribr.ing corporations, and others cuaght to be pre-
gerved and ought to be enforced, because. T think, that is the
only way in which we can effectually prevent the monopoliza-
tion of trade.

Mr. WEST. Mr. President——

Mr, SUTHERLAND. Just a moment and T will yield to the
Senator. I take no stock whatever in the statement that has
been sometimes made by very distinguished gentlemen that
mere size is not objectionable. I think that mere size may be
exceedingly objectionable.

I think that when any group of men, calling themselves a cor-

poration or a partmership, or anything else, have put together
such an enormous amount of capital that they practically domi-
nate the production and trade in some particular article of
prime necessity, even though they may be able to furnish it at a
less price than it could be furnished by thoroughgoing competi-
tion, that that in and of itself is an exceedingly objectionable
thing, because primarily it puts an end to opportunity for indi-
vidual initiative; it is a blow at individualism, upon which, in
the last analysis, our civilization has been builded. Therefore
I am opposed to these great combinations.
. Mr. P.2sident, I may go further and say that my own view
of it is that there is only one thoroughgoing method of reaching
that evil, and that is by passing a law that will be difficult to
put into terms of legislation, I grant you—but by passing a law
which will make it unprofitable for these combinations to grow
beyond a certain size.

The Senator from Nebraska [Mr. Hircacock] has the right
idea about it. When the tariff bill was pending he introduced
an amendment for which I very cheerfully voted, which pro-
posed to impose a tax upon great corporations graduated in pro-
portion to the amount of their product. For example, here is
a great corporation which, we will say, is producing to-day 80
per cent of a given commodity. I think fhat is unfortunate; I
think it is bound to result in an unwise curtailment of indi-
vidual epportunity, and we sghall in the end pay dearly for the
very cheapness which may result. If we could pass a law
which would say that whenever that corporatioh was produc-

ing—finding out first what the aggregate amount of the entire
production would be, $500,000,000 a year, or whatever it may
be—that whenever that corporation produced more than $100,-
000,000, for example, it should be taxed upon the excess at a
certain rate; if it produced $150,000,000, the tax should be in-
creased, and increased and increased until finally it would
become so burdensome that it would no longer be profitable for
a corporation to produce an excessive quantity. By a law
of that kind, effectually administered, not for the purpose of
collecting taxes but for the purpose of destroying the evil, a
power which Congress has exercised time and time again, we
could regulate the size of these combinations.

We imposed a tax of 10 per cent upon State bank issues, not
for the purpese of the revenue but for the purpose of destroying
what we conceived to be an evil. We imposed a tax upon oleo-
margarine, not for the purpose of collecting revenue or encour-
aging the trade but for the purpose of destroying what we con-
sidered to be an evil. The courts will not inquire ag to the pur-
poses of Congress if the law itself upon its face be under same
power of the Constitution. In some such way I think the evil
that I have spoken of may be reached. I doubt very much
whether it can be effectnally reached by such measures as we
are considering here to-day.

I now yield to the Senator from Georgia.

Mr, WEST. Mr, President, referring to the matter of compe-
tition between railroads, it has been the policy of the Govern-
ment, acting through the Interstate Commerce Commission, not
to allow the ownership of competing lines. If the Interstate
Commerce Commission fixes the rates, what hurt would come
to the Government or to the people whom the railroads serve
through the ownership of competing lines?

AMr. SUTHERLAND. I will say to the Senator what I think
is the evil, and that is because they compete as to other mat-
ters than rates. They compete in the matter of facilities, as I
have already lilustrated. For instance, here are substantially
two parallel lines running between Chicago and Omaha. Of
course, those two lines must charge exactly the same amounts
for carrying freight or passengers between those two points,
We all concede that; so that there ecan be no competition in
that respeet, and if that were all there would be no objection,
perhaps, to the same company owning both lines; but they
compete and compete very materially with one another about
other things. If they were owned by the same company, and
those were the only two lines, then both of them might cut
down their running time; both of them would very likely dete-
riorate in the facilities which they furnish. It is for that
reason, to preserve that sort of competition, which in many
aspects is quite as important as competition in the matter of
rates, that there ought to be no common ownership of compet-
ing lines. With that policy I am in entire accord.

Mr. CUMMINS. Mryr. President

The VICE PRESIDENT. Does the Senator from Utah yield
to the Senator from Towa?

Mr. SUTHERLAND. Certainly.

Mr. CUMMINS., Mr. President. is the Senator from Utah
quite accurate when he says there is no competition between
railroads with respect to rates? I have often heard that as-
serted, but I do not accept it as strictly sound. It is true that
competing railroads as to competing points must charge the
same rate, but so long as railroads are independent of each
other and so long as each of them is at liberty to prescribe for
itself its schedule of rates there is competition. Take the case
of the Baltimore & Ohio and the Pennsylvania systems. It is
entirely competent for the Pennsylvania Railrecad to put in
whatever rates it sees fit to establish, subject only to the re-
view of the Interstate Commerce Commission. The law does
not contemplate that it shall consult either the Baltimore &
Ohlo, a competitor, or the New York Central Rallroad, a com-
petitor, in determining what rates it will establish. Therefore
there is a potential competition in theory, and our law is in-
tended to preserve it. I know very well that in practice, when
one road thinks of changing its rates between competitive
points, there is some sort of conference preceding the change,
but that conference is not contemplated by the law, and, indeed.
if it proceeds to the extent of creating any obligation on the
part of either road to observe the rates that are established
by the other it is contrary Lo the law. ¥

I do not want to enter upon an argument as to whether there
ought to be competition in rates, but I do not think it ought
to be generally accepted throughout the country that there is
no competition in rates, so long as each railroad is at liberty to
establish its own rates.

Mr. SUTHERLAND. Mr. President, I recognize that there
is much force in what the Senator from Iowa says; and he
would be entirely accurate if the railroad companies were not
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subject to the regulating power of the Interstate Commerce
Commission. Under the law, however, a railroad company can
not change its rates except upon filing its schedule and making
ft public for a certain time before it goes into effect. It fol-
lows from that that in one way or another the various railroads
do reach a eommon opinion about it; and T do not know any law
we could pass that wonld prevent it, for there is such a variety
of ways in which it may be done.

A lot of traffic managers interested in roads that are compet-
ing more or less with one another get together in a room and
one of them says in a easual way: “ We are going to make n
rate on wheat from such and such a point to such another point
of 5 cents a bushel,” or whatever it may be. Well, that is no-
tice. If every other railroad is willing to do the same thing, it
is accepted silently: but if not another says: * Well, that is a
pretiy low rate. I think we will put in force a rate of 6 cents a
bushel *; and in some mysterious way they finally reach the
conclusion that really the fair rate is 53 cents a bushel. There
are so many ways of doing it that I think, in view of the situa-
tion, T am accurate in saying that there is no real competition,
and there ean be no real competition, between railroad com-
panies in the mere matter of charges.

But, Mr. President, I have been led entirely away from the
thing T was discussing. T had been undertaking to show the
variety of views of the gentlemen who stand sponsor for this
bill as to the meaning of the term “ unfair competition.” If
you take them all together mow, and make a sort of composite
statement of all their views, we shall find that under the term
“unfair competition™ there is forbidden——

First, every act of passing off one’s goods or business for
another's. That is the primitive and the primary meaning of
the term, and the sole meaning, as I believe.

Second, all methods of competition tencing to restraint of
trade or monopoly, which are now forbidden by the Sherman
Iaw.

Third, substantially all violations of the antitrust laws, in-
cluding even wrongs arising from interlocking directorates and
allied intercorporate directorships.

Fourth, all other acts which the “commission * * # gde-
cides * * * may lead to monopoly or restraint of trade.”
althongh they may not now be subject to the penalties of the
Sherman Act.

Fifth, all other acts affecting a competitor for which “a
remedy lies either at law or in equity.”

Sixth, all other acts that either affect a competitor and are
“against public morals,” or that in any way interfere with eco-
nomic “efficiency,” though they may be now qnite lawful, and
not forbidden by the Sherman law or by any other law,

And I will add a seventh item, which the Senator from Ne-
vada has given us this morning—anything which * shocks the
conscience of mankind.”

If these Senators who have deeply studied this subject dis-
agree so much among themselves as to what constitutes unfair
competition, what is the trade commission going to do? What is
the unfortunate business man going to do about it? If he
follows the view of the Senator from Iowa, he will run counter
to the view of the Senator from Nevada. If he follows the
view of the Senator from Nevada, he will run counter to the
view of the Senator from Arkansas. If he follows the view of
the Senator from Arkansas, he comes into collision with the
Senator from Delaware. If he follows them all, he runs up
against the Senator from New Hampshire [Mr. Horris]. So
he is in rather an unfortunate condition to know what he
can do.

1 desire now to read from an article written by Mr. A. W.
Shaw upon the general subject of this bill. He says, in the
course of his article:

But much of the legislation now proposed as suppl tary to the
Sherman Act will affect noncombatants. The average business man
will be policed by the methods for regulating unfalr business.

Many of these methnds do not give proper consideration to his every-
day work. One section of the Newlands bill decidedly su gov-
ernment by suspiefon. It assumes all business gullty until shown to be
Innocent. Its proposal for broadeast annual reports burdens the inno-
cent with the cost of searching out the gullty,

If Congress were to pass a law forcing every citizen to go to court
once a year on a sort of day of Judgment, explain his work agalnst the
criminal cede and finally Jjustify Nhimself or stay io a cell, there
wauld probably be a revolution. Most certainly t courts would be
80 occupled investigating the inpocent that the guilty might escape.
Still the proposed antitrust legislation provides that business men go
throngh a procedure similar in principle From every corporation of
whatever size cogaged In Interstate commerce a detalled annual report
of its acts and practices is provided for.

An unfair business with a full treasury—

Now, mark—

An unfair business with a full treasury does not view with alarm
the cost of preparing reports for the vernment, but the average
business man must figure to dollars and cents the work involved.

The majority of the 100,000 eorperations which might be affected
are the bread and butter of business men. It will average to cost each
at least $200—$20,000,000 out of the net profits of the going concerns
of the country, just when rising costs are most troublesome.

I think the Senator from Nevada will probably doubt that
last statement—that rising costs are just mow most trouble-
some—because I know that he and his colleagues promised that
we should be no longer troubled with rising costs:

If the reports are not complete enough to cost at least this amount,
they will be Inadequate. Thus, from the practical viewpoint, an indi-
rect legislative problem Is summed op as a direct tax on the average
business and stated as a dollars-and-cents cost that mensures work to
be done and work to be pald for from sales, And $20.000,000 Is an
exceedingly conservative estimate; executives’ supervision and Dbook-
keepers® wages alone can eat up $200 in no time.

If the reports are to be of full value to the Government, uniform ac-
counting methods must be used. It took milllons to install uniform
accounting In the railroad offices—

I may interpose there to say that in dealing with railroads
we are dealing with a single kind of business, in which the prob-
lem of providing for uniform accounts is a very simple one.
This bill undertakes to deal with corporations of vast number,
engaged in a multiplicity of activities, where in many Instances

- uniform reports would be a practical impossibility—

and there the different companles faced similar problems. The cost ot
unifying the varying accounting practices of business concerns handi
activities as diversified as the roster of the Natlon's market list is
little short of prohibitive.

Having secured reports from the hundred thousand corporations, at
a_cost exceeding $20.000,000, a trade commission would tl: in danger
of strangulation from the flood of resulting work. To analyze and
study the reports can vot fail to take the euntire time of many experts
and directors. The results they secure will not hasten court procedure
and can not supply more than a roundabout means for searching out
atr‘%a;’l violiatm of tlie Jint!tvunt hl‘"ig an .

en the average business man looks at s proposed antitrust legis-
lation he sees two needs: First, protection from business pirates operut-
ng in violation of the rules of fair competition; and, second, a method
of gnniahlng unfair business of this type by a plan which will net
burden the man wé:r%ac:!:eratm in strict conformity with the law. e
believes that the prineiples lald down In the Sherman Act, If
eﬂ!lclent!{‘ enforeed under the roles of unfair mmtman alrendy worked
ent by the courts, satisfy these needs. He | with mpl.e{cu upon
legislation which cendemins specific praetices as unfair competition, be-
canse he fears that, without enlarging his real protection, the langu
employed will serve to render of doobtful legality certain well-estn
Hlshed and legitimate trade usages not condemned the Sherman Act,

He wants some sort of an lastrument that will apply the Sherman
Act In a2 manper which makes justiee prompt. He has no objection
to—In most instances he wants—a constructive commission which will
hold public hea as the result of complaints of high Federal officials
or coucerns that believe themselves aggrleved. He nurges that this
commission be given the power to imstigute action nﬁamst firms and
individual business men it belleves to be violating our laws.

But the administration needs clearly to recognize the differemce be-
twean the average business and unfalr ness and so nha{: legislation
In practical detall as In {)rinciple that from the seed of bad practices
which certain * WH" businesses have sown the sverage business man
of this country 1 not reap a crop of expemsive details and cumber-
some impediments.

Further on he says:

In his turn the business man must assume a wider sphere of action
and give more of his time to external problems, including the Govern-
ment's plans. Ile needs at Washington a department to consult rather
than to fear. It has been su ted that the trade commission be given
power to tell when the lee is thin, to defermine in advanee what specitie
practices are or are not in violation of the antitrust laws. Hut the
average business man Is not interested In testing thin ice. Fle desires
specific assistance that will help bim to stand. regardless of the thick-
oess of the lee—usable, profit-bringing, down-to-the-ground assistance,
such as the artment of Agriculture gives the farmer. This means
separating the Government's accusatory funetions for controlllng busi-
ness from the Government's constructive and advisory funetlons for
helping business. The trade commission now propesed can not legally
undertnke constructive work of this U'?e.

The Department of Commerce as It stapds Is a composite of policing
and assistance, of upbuilding and suspicion. It raises fish, mensures
boats, and keeps the lighthouses golng at the same time it Is policing
business, investigating the clothing industry, and taking the census.
There is no question of the high ideals of those in charge of the De-

partment of Commeree. 1In the de artmenth‘tlmw. headed na it is by a

man who has suecessfully directe e siness enferprises, condi-
tions are, indeed, nunusually favorable. ut it is a very serious gues-
tion whether or not it will ever be possible to erowd from the present

roup of diverse and unrelated activitles much econstructive
ﬁelpPul to the business man.

Mr. President, I had occasion the other day to call attention
to some laws of a vagune character which have met the con-
demnation of the courts; and, among other things, I referred to
a Chinese law which I thought had been before the Senater from
Nevada when he drew this bill. I do not understand that he
has admitted that charge. but be has not denied it; and I there-
fore take the liberty of reiterating that he mmst have had that
Chinese law before him. I think, however, he had another law
before him as well.

During the French Revolution some very peculiar laws were
passed. They seemed to lose sight of the distinction between
the legislative and the judicial power. Their Inws were couched
usnally in the rather indefinite phrase of Jean Jacques Roussean
and similar philosophers. To put them into operation required
not so much an aet of judgment as it did an edict on the part
of the tribunals which were charged with their administration.

work
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1 am inclined to think thnt the Senator from Nevada in some
‘wny obtained thnt law which was passed during the French
Revolution. and is denominated the *22 Prairial,” which
menns, as I understand, the law of June 10, 1784. It is true
that the law to which I am going to eall attention is diffieult
to find. It is not. so far as 1 have been able to examine the
matter, to be found in the ordinary historical works. This
‘copy was given to me by n gentleman who happened to be in
I’aris, digging into the musty records of that period, and who
discovered it. He wus a scholur of ripe lenrning, who de-
lighted in research; and, happening to find this among those
musty records. he copied it and gave me this copy.

The law was passed, as I have said, on June 10, 1794.
Article 1 provides:

The revolutionary tribunal shall have a president and 4 vice presi-
dents, a public accuser, 4 assistant publle accusers, and 12 judges.

It was n more nmbitious organization than that proposed by
the Senator from Nevada,

2. The jurors shall consist of the number of 50.

The Senator from Nevada has seen fit to reject that part of
the law. He has provided for no jurors, of the number of S50
or of any ather number.

Sit. The different functions shall be exercised hy the following-named

o
m["::;ident. Dumas ; vice presidents, Ccflinhal, Sellier, Naulin, Ragmey.

The Senator has not gone so far as to nave the gentlemen
who shall compose this commission. He might well have
done so,

T'ublic accuser,
Glvois.

Then in this law follow the names of the judges and the 50
jurors—they were named, too.

Tre revolutionary tribunal will be divided into sections composed of
12 members; that is to say. 3 judges and 9 jurors, which jurors ecan
not judge in less number than

Now, notice the simple, comiprehensive character af the stute-
meut which I am about to read and which the Senator from
Nevada, in a ganeral way, must have had in mind:

-I.IA revolutionary tribunal Is instituted to punish the enemies of the
people.

But they went further than the Senator from Nevada. They
defined what should constitute the enemies of the people:

G. The enermies of the people are those who seek to destroy public
lbverty, either by force or Ly ruse.

They not only dealt with the enemies of the people, but they
went further:

C. The reputed enemies of the people are those who would induce
the reestablis® ment of rovalty or seck to debase or dissolve the national
f:ntmugm ;;.‘mi the Republican Revolutlonary Gevernment, of which this

Trose who would betray the Republic in the command of places and
of armies or in all other military functions, earrying on correspondence
with the enemies of the Republic, or endeavoring to deprive the armies
of their provisions.

Those who seek to interfere with the provisioning of Paris or to cause
seareity of food in the Republic,

Trose who aid the projects of t“e enemirs of France, or who favor
the cscape of conspirators and of the aristecracy—

He need not assist, but let anybody favor the escape of some
poor devil of an aristoerat who was in danger of the guillotine
and be was an enemy of the people—
or in calumniating patriotism—

There is n beautiful phrase, which I commend to the Senator
from Nevada—
or in enlumniating patriotism, either b
of the people or in abusing the principles of t
Inws, or of the measures of the Government, by
fidious,

1 want the Senator to mark that word “ perfidious.” Tt will
come in very handily some of these days in some legislation.
Now notice this:

Those who have deceived the people or the representatives of the
people to induce them to take steps contrary to the Interests of liberty.

There is no difficulty about enforcing that, I would think,
according to the philesophy of the Senator from Nevada.

Those who have sought to induce discouragement by favoring the
enterprises of tyrants leagued against the Republic.

Now this:
peg't%use who would spread false news in order to divide er vex the

11- 8

hose who seek to mislead the opinion and to obstruet the Instruction
of the people, to deprave the manners and to carrapt the public comn-
science, to hurt the energy and purity of the revolutionary and repub-

lican principles, or by a rogress either by wrli
Tevolutionary or insi omr_@sﬂng i ¥ tings counter-

Anybody who makes a writing that s insidious in character.
I feel sure that cerporations ought to be by some sort

Fouquier; assistants, Gribauvsl, Royer, Lilendon,

fon of the mandates
revolution, of their
false and per-

corru

of a law to refraln from putting anything into their writings of
an insidious character. That has been overlooked—

or by any other machinations.

Mr. BRANDEGEE. Does the ward “reactionary” occur?

Mr. SUTHERLAND. No; the word “reactionnry ” was nat
in the minds of these gentlemen at that time. That is a word
of modern evolution.

‘The contractors of bad falth who ecompromised the safety of the Repub-
lic, and the destroyers of the public Tortune, and others comprised in the
dispositions of the law of the seventh frimalre,

bose who being charged with public functions abused the service o
aid t]he enemies of the revolution, to vex the patriots, or to oppress the

ple.

At length all those who are designated in the preeeding laws, relative
to the punishment of conspirators and connter-revolutionaries.

Now follows this. The Senator from Nevada, unfortunately,
has provided for no penalty for this vague offense of * unfair
competition.” Tt is made unlawfnl appareutly by way of gentle
admonition only. There ought to be a penalty prescribed. 'This
is the penalty which the French Assembly provided:

7. The punishment for all these misdemeanors is death.

8. The necessary proof is every kind of document, either msaterial, or
moral, or verbal, or written.

Now. that is something the Senator ought to put into this
bill—the necessary proof to hold a corporation responsible for
unfair competition, I may interpolate—
is -every kind of document, either material, or moral, or verbal, or
written—

The Senator might have some difficulty in determining just
what was a verbal gdocument, but that is the language of this
lw—
which can naturally obtain the assent—

This will commend itself, I know, fo the Senator’s philosophic
mind— ;

:;!lm(:’h can naturally obtaln the assent of every just and reasonable
nd.

That is the test. That is the rule of evidence.

The rule of judgment 15 the conscience of the jurors enlightened by
the love of country—

That is a beautiful and comprehensive test, a very good test,
to be sure, but rather difficult of application—
by the love of country, theiwr intention, the triumph of the Republic,
and the ruin of its enemies,

A beatific state of mind for a Juror to decide a case in. The
test is to be his love of country and the triumph of the Republic
and the ruin of its enemies. That is the rule of judgment.

The procedure—

Which is delightfully simple—

The re, the slmple means which good sense indicates to the
conscience of truth in the forms which the law determines.

However, that was a little too broad. They had narrower
notions than the Senator from Nevada about this matter. So
they said:

It is circumscribed by the following points:

9. Every citizen has the right to seize and to arra
magistrates conspirators and counter-revolutionaries,
denounce them from what he knows of them.

10. No person can arraigm a prisoner at the revolutionary tribnnal
except the national convention, committee of -public safety, tbe com-
milttee of general security, the representatives of the people. commis-
sltlx‘?ers 1of the convention, and the public acvcuser of the revolutionary
tribunal,

That is rather a lengthy list of people who are thus brought
within the magic circle of circumseription.

11, The constituted autherities in general ean mot exerclse this right
withont having previously obtained authority of the committee of
public safety and the committee of general security.

They are a little circumscribed again.

12. The aecused shall be interrogated before the court and im publie.
The formality of the secret interrogation which precedes s suppressed
as superfluous ; it can hawe place only In the particular clrcumstances
where it will be judzed useful to the knowledge of truth.

13, If there exlsts any preof, either material or moral, Independent
of the testimony— ]

That ought to go inte this bill.

13. If there exists nrnf proof, either materfal or mornl, independent
of the testimony, 1t will not be heard by witnesses unless It appears
necessary either {o discover some accomplices or for some other greater
considerations of publie interest.

That is. they are not permitted to consider improper testi-
mwony unless it is necessary to do so. If it is necessary to do so,
then they may consider it

14, In the cases where this preof is given ‘the public accuser can call
the witnesses who ciun enlighten d}usﬂ(-a
15 Al the depositions are made in pnblie, and no written deposition
wlill be Tecelved unless it Is Impossilile to bring the witness before the
tribunal, and In this case It will be necessary to secure express authority
ithe committees of public safety and general security.

“before the
e iz held to
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Those committees on public safety and general security had a
preity large contract on their hands, evidently.

16. The law for the defense of calumniated patriots does not extend
to conspirators.

A calumniated conspirator evidently was given short shrift.
If he was a calumniated patriot, he could make his defense.
You could ealumniate a conspirator as much as you pleased, but
you had to stop when yon eame to a patriot.

17. The debates finished, the juries will form thelr verdiet, and the
judges will pronounce the penalty in the manner determined by law.
The president will charge the jury with clearness, precision, and sim-

plicity. 1f he presents his charge In an equivocal or inexact manner,
the jury can demand that It be expressed In another manner,
18, The public accuser can not on his own authority renew a previous

applieation addressed to the tribunal or where he would have made an
arraignment himself In the case where there would have been no matter
of nn accusation before the tribunal. [He will make a written report
and motion to the chamber of council, who will pronounce their judg-
ment ; but no defendant can be placed beyond judgment before the deci-
gion of the chamber hns been communicated to the committees of public
safety and general security which examined him.

19, There will be made a double register of the persons arraigned
before the revolutionary tribunal, one for the public accuser and the
gtlrmr mflor the tribunal, on which will be Inscribed all the names of the

: ts. ;

"2‘35 Ttlga convention repeals all those preceding laws which are incon-
sistent with the present laws and extends only the laws concerning the
organlzation of the ordinary tribunals, ap&ly‘lng themselves to the
crillmea lot counter-revolotion and to the action of the revolutionary
tribunal,

21. The report of the commlittee will be jolned to the present decree
as instruction.

If I am mistaken in my view that the Senator from Nevada
has had this law before him and has become more or less satu-
rated with its precision and its humanity and its lack of arbi-
trary power, then I commend it to his consideration when he
comes to frame amendments to the bill, which I understand are
impending to a greater or less extent.

The VICE PRESIDENT. The question is on the amendment
of the committee as amended.

Mr. JONES. The question is on the entire substitute, is it
not?

The VICE PRESIDENT. Yes; on the committee substitute.

Mr. NEWLANDS. There is an amendment pending as an
additional section.

Mr. GALLINGER. Let it be read, Mr. President.

Mr. LIPPITT. Mr. President, I suggest the absence of a
quorum.

Mr. THOMAS. Mr. President, I rise to a question of order.
I wish to know whether any business has been transacted under
the rule.

The VICE PRESIDENT.
under the rule.

Mr. GALLINGER. I rise to ask the Chair to point us to the
rule which requires that business shall be transacted.

The VICE PRESIDENT. The Chair quoted the Senator from
New Hampshire a few days ago as being in favor of this ruling
when he held that business had to intervene.

Mr. GALLINGER. I think bills have been introduced, have
they not? 2

Mr. JONES. I wish to suggest that several Senators were
relieved from service on committees, and that certainly is busi-
ness,

The VICE PRESIDENT. The Secretary will call the roll.

The Secretary called the roll, and the following Senators an-
swered to their names:

No business has been transacted

+ Ashurst Hughes Norris Stone
Brandegee Johnson Dverman Butherland
Bryan Jones Dwen Swanson
Camden Kenyon Page Thomas
Catron Kern Perkins Thornton
Chamberlain Lane I"omerene Tillman
Chilton Lea, Tenn Ransdell Vardaman
Clark, Wyo. Lee, Md. Tteed Walsh
Colt Lewis Saulsbury West
Cummins Lippitt Shafroth White
Gallinger Martin, Va Sheppard Williams

ronna Martine, N. J. Bimmons
Hiteheock Nelson Smith, Ga.
1lis Newlands Smoot

Mr. CAMDEN, I desire to announce the unavoidable absence
of my colleague [Mr. James]. He is paired with the Senator
from Massachusetts [Mr. Weeks]. I will let this announcement
stand for the day. .

The VICE PRESIDENT. Fifty-three Senators have answered
to the roll call. There is a quorum present. The question is
on the amendment of the committee, which is In the nature of a
substitute.

Mr. NEWLANDS, I understand the amendment pending is
the additional section.

: ’.['h:a VICE PRESIDENT. That has never been offered to the
enaie.

Mr. BRANDEGEE. Some Senator asked that the amendment
might be read. It was not read to the Senate,

The VICE PRESIDENT. There seems to be a misapprehen-
sion. It seems to be in the mind of Senators that they can
send an amendment to the desk and have it printed and lie on
the table, and that then it is pending before the Senate. It is
not pending in that way, and can not pend in that way. The
only question that is now pending before the Senate is the
substitute offered by the commit:ee. There are a large num-
ber of amendments that have been sent up to the desk and
printed, but they have never been offered.

Mr. BRANDEGEE. I understand; but I wanted to know
which committee amendment was pending, which substitute, at
what page it comes in.

The VICE PRESIDENT.

Mr. BRANDEGEE. Oh.

The VICE PRESIDENT. That is the only question that is
now pending before the Senate.

Mr. BRANDEGEE. And its adoption is equivalent to the pas-
sage of the bill.

Mr. NEWLANDS. I ask for a vofe upon the amendment
which I offered to insert as an additional section—section 11.

The VICE PRESIDENT. Does the Senator from Nevada
offer it now?

Mr. NEWLANDS. I offer it now.

- Mr. GALLINGER. I ask that it be read.

The VICE PRESIDENT. The Secretary will read the amend-
ment.

. The SecrReTARY. It is proposed to add at the end of the bill a -
new section, as follows:

Sec. 11. That nothing contained in this act shall be construed to pre-
vent or interfere with the enforcement of the provisions of the anti-
frust acts or the acts to regulate commerce, nor shall anything con-
tained in the act be construed to alter, modify, or repeal the sald antl-
trust acts or the acts to regulate commerce or any part or parts
thereof.

The VICE PRESIDENT. The question is on the amendment
offered by the Senator from Nevada.

Mr. BRANDEGEE. Mr. President, what necessity is there
for this amendment? Does anyone think that this committee
amendment would affect the Sherman law or modify it, I would
ask the chairman of the committee?

Mr. NEWLANDS. I do not think it does.

Mr. BRANDEGEE. I wondered what is the reason for using
this la1 gunge, if there is no reason given for it, that is all

Mr. NEWLANDS. Mr. President, an amendment was offered
by the Senator from Iowa [Mr. CuMMmiINs] covering this subject.
That amendment was divided into two parts. One part has
already been adopted, being an addition to section 5, providing
that no order made under that section shall be admissible as
evidence in any suit under the antitrust acts. That amendment
has been adopted. The remaining portion was accepted by the
committee as an additional section, and is in the language read
at the desk. It is simply for the purpose of absolutely insuring
the fact that this bill does not in any way affect or interfere
with the enforcement of the antitrust laws.

Mr. BRANDEGEE. I have no objection whatever fo it, ex-
cept that I consider it purely.surplusage.

Mr. LIPPITT. I should like to ask if this is a committée
amendment or a personal amendment?

Mr. NEWLANDS. It is n committee amendment.

Mr, LIPPITT. When was it adopted by the committee?

Mr. NEWLANDS. It was recomimended by the committee at
a recent meeting, a week or so ago.

Mr. LIPPITT. Where was that committee meeting held?

Mr. NEWLANDS. It was held at the office of the committee
in the Senate Office Building,.

The VICE PRESIDENT. The question is on the adoption of
the amendment of the Senator from Nevada to the amendment
of the committee.

The amendment to the amendment -was agreed to.

Mr. NEWLANDS. I have another amendment, a committee
amendment, to offer, and that is the insertion, in line 9, page 17,
after the word “commerce,” of the words “ relating to or in any
way affecting the commerce in which such corporation under in-
quiry is engaged.”

That amendment is offered in response to the criticism npon
the phraseology of subdivision (a) of section 3, made by the
Senator from Utah [Mr, SuTHERLAND]. As amended it will
read as follows:

SBubdivision (a) To investigate from time to time, and as often .as
the commission may deem advisable, the organization, business, financial
condition, conduct, practices, and management of any corporation en-
gaged in commerce relating to or in any way affecting the commerce in
which such corporation under inquoiry is engagud. and 'its relation to
other corporations and to individuals, associations, and partnerships,

The VICE PRESIDENT. The question is on the adoption of
the amendment to the amendment. x

It is the substitute for the bill,
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Mr. BRANDEGEE. Mr. President. I may not have under-
stood the amendment correctly as read; but before asking for
the rereading of it I will state that it seems to me it does not
meet the suggestion raised by the Senator from Utah for this
rexson : The commerce in which the corporation may be engaged
may be both Intrastate and interstate. and I do not think the
amendment is appropriate. If the corporation is engaged in
both intrastate comnierce and commerce among the Stgtes. then
what good does the amendment of the Senator from Nevada do
that they shall investigate the practices of the party in relation
to the commerce in which it is engaged?

AMr. NEWLANDS. The word * commerce.” the Senator will
recollect, is defined in lines 14 and 15, on page 13, as follows:

“ Commerce ' means such commerce as Congress has the power to
regulate under che Constitution.

Mr. BRANDEGEE. 1 know.

Mr., NEWLANDS. The commerce there referred to is inter-
state and foreign commerce,

Mr. BRANDEGEE. If the effect of this amendment is to re-
striet the investigation of the commission to the practices of a
corporation enguaged in ecommerce among the States, I have no
object.on to it, of course.

The PRESIDENT pro tempore. The guestion is on the adop-
tion of the ameudment.

Mr., GALLINGER. Let the amendment be read. It has not
been rend at the desk.

The PRESIDENT pro tempore. It will be read.

The Secrerary. On page 17 of the proposed committee
amendment, line 9, after the word * commerce " and the comma.
insert the words * relating to or in any way affecting the com.
merce in which such corporation under inquiry is engaged.”

Mr; SUTHERLAND. Mr. Pres.dent, that would seem to take
care of the provisions of subdivision (a) in that partien'ar
down to where the insertion is made; but what does the Sena-
tor say of the svcceeding language and its relation to other
corporations aud to individuals, associations, and partnerships?
Does the Senator desire to limit it in one particular and leave
it unlimited .in the other?

Mr. NEWLANDS. The committee is satisfied with that sub-
division. 4

The PRESIDENT pro tempore. The question is on agreeing
to the amendment proposed by the Senator from Nevada to
the amendment of the committee.

The amendment to the amendment was agreed to.

Mr. NEWLANDS. [ will also offer to amend the fitle of the
bill g0 as to read: “An act to create a Federal trade commission,
to define its powers and dutles, and for other purposes.”

Mr. GALLINGER. That will come later.

The PRESIDENT pro tempore. The question on the amend-
ment of the titie will.come after the bill has been disposed of.
The question now is on agreeiug to the amendment of the com-
Iittee as amended.

Mr. CUMMINS. I offer the following amendment as sectlon
G of the DIIL 3

Mr. OVERMAN. Is it in lien of section 6?

Mr. CUMMINS. No.

Mr. OVERMAN. It is another section 6%

Mr. CUMMINS. The other sections are to be numbered con-
secntively thereafter.

The PRESIDENT pro tempore. The Secretary will read the
amendivent to the amendment. i

The SecreTary. On page 21, after the amendment already
agreed to at that point. in line 22, insert as section G the fol-
lowing:

Src. 6. Tt shall be unlawful for any corporation encazed in commerce
to acquire. own. hold, or rontrol, either directly or indirectly, the whole
or any part of the capital stock. or otter share capital, or any other
meane of control or participation in the control. of any other corpora-
tion also engaged in commerce if the business of such eorporations ls
natnrally and by reason of character and loeatfon competitive.

The commission is hereby empowered and directed to forbid and
{ﬂ‘(?\r‘ei;}t such unlawful conditions In commerce in the manner following,
0. Wit 2

Whenever it shall have reason to belleve that any corporation so
enrared in commerce has acquired or is ownineg, holding, or controllinz.
either directly or indirectly, the whole or any part of the capital stock,
or other =share capital. or any other means of ccntrol or particlpation
in the control of any other corparation also enzaged in commerce, and
that the business of the two or more corporations Is naturally and hy
reason of character and location competitive, It shall issue and serve
upon the ecorporation a complaint statiog its charges In that hehalf
and at the same fime a notice of hearing upon a day and at a place
therein fixed. The corporaticn so complained of shall have the riecht
to appear at the place and time so fixed and show cause why an order
should not he entered by the eommisslon requiring such corporation
to censze and desist from the violation of the law so charged In sald
complaint. If opon snch hearing the commission shall find that such
ecorporation has acquired or  Is holding. . owning, or controlling the
capital strek. or other share eapital. or nther means of control or par-
ticipation In the control of -nr other corporation contrary to the pro-
vislons of this section it shall therenpon enter its findings. of .record

and issue and serve upon the corporation an order requiring that within

a reasonable time. to he stated in sneh order. that the eorporation
shall cease and desist from aequiring, owflng. holding, or controlling
the whole or any part of the eapital stock, or other share ecapital. or
other means of contral, or participation in the control of such other
corporation or corporations.

The ecmmission may at any time set aside. In whole or In part, or

modify its findings or order so entered or made. Any suit brouzht by,

any corporation to annul. suspend. or set aside, In whele or In pa
apy such order of the commission shall be brought agrinst the com-
mission in a district court of the United States In the judiclal district
wherein the complainant corporation has its principal office or place
of business, and the procedure set forth In the act of Congress making
appropriations to supply urgemt deficiencies and insufficient appropria-
tions for the fiscal year of 1013. and for other purpeses. relatinz to
suits brought to suspend or set aside, In whole or In part, an order of
theh Inteer:tate Commerce Commission shall govern the proecedure [n
such cases,

If within the time so fixed in the order of the commission the cor-
poration against which the order is made sball not cease and desist
from the aequisition, owning, hom[nﬁ. or controlling of the whole or
any part of the ecapital stock or ecther share capital or other means
of control or participation in the control of such other corporaticn or
corporations and comply with the order of the commission by bringing
ftself In such respect into conformity with the law, and if in the mean-
time such order is not annulled, suspended, or set aside by a court, the
commission may bring a suit in equity In the district court of the
United Stutes in any district wherein the defendant corporation has jts
prineipal office or place of business to enforce its said order. and juris-
diction is hereby eonferred upon such eonrt to hear and determine any
such suit and to enforce obedienee to any such order according to the
law and rules applicable to suits In eqaity. >

All the provisions of the law relatinz to place and advancements for
speedy hearing in suits brought to suspend or set aside an order of the
Interstate Commerce Commission shall npfly in suits broucht under this
section : Provided. That this section sball not apply to banks, banking
Institutions, or common carriers: Provided further, That no order or
finding of the court or commission in the enforcement of this section
shall have any force or effect or be admissible as evidence in any suit,
civil or criminal, brought under the antitrust acts.

The PRESIDENT pro tempore. The question is on the
adoption of the amendment offered by the Senator from Iowa
fo the amendment of the committee,

Mr. OVERMAN. Is pot that amendment covered by section
8 of the antitrust bill reported by the Judiciary Corunittee?

Mr. CUMMINS. I was about to make some observations in
regard to the question just propounded by the Senator from
North Carolina. The subject is dealt with——

Mr. POMERENE. Mr. President——

The PRESIDENT pro tempore. Does the Senator from lown
yield to the Senator from Obhio? X

Mr. CUMMINS. I will yield if the Senator will wait until
I finish my sentence. The subject is dealt with in the bill re-
ported by the Judiciary Committee known as the Clayton bill.
I now yield to the Senutor from Obio.

Mr. POMERENE. Mr. President, with the permission of the
Senntor from Iowa, I wish to say that a number of the members
of the Committee on Interstate Commerce. with the very valued
assistance of the junior Senator from Montana [Mr. Warsu],
have redrafted section 5 of this bill. Not iutending to take
the time of the Senator from Iowa now, I ask that the section
as redrafted may be ordered printed and lie on the talle, to be
called up at a later hour in the day. :

The PRESIDENT pro tempore. The Senator from Ohio
offers an amendment, which will be printed and lie on the
table. .

Mr. NEWLANDS. Mr. President, I presnme the Senator
from Ohlo did not wish to give the impression that the amend-
ment as drawn has been as yet accepted by the Interstate
Commerce Committee?

Mr. POMERENE. Oh, Mr. President, I had no such inften-
tion. T simply stated that the amendment was drawn up after
a conference held by a number of the members of the com-
mittee and the Senator from Montant [Mr., Warsa]. Lest
there be any misunderstanding at all abount it, I desire to say
that the smendment, as redrafted, has not as yet been acted
upon by the committee.

Mr. GALLINGER. Does the Senator from Ohio offer the
amendment in his own name? a

Mr. POMEREXE. I simply give notice of my intention to
offer it ot a later bour. !

Mr. CUMMINS. Mr. President. as T said. the subject of the
amendment which T have just offered is emhraced in the Clay-
ton bill. I have offered the smendment for two reasons: First,
because T think the legislation upon that subject ought to be a
part of the bill now under consideration rather than a part of
the Clayton bill: second because T nm not at all satirfied with
the provisions of the bill reported by the Judiciary Committee,

It will be observed that I have excepted from the operition
of this amendment banks, banking institutions, and common
carriers. ;

Mr. OVERMAN. So has the Judiciary Committee in the bill
reported by them.

Mr. CUMMINS. T have excepted the latter becanse I believe
that the provisions of the bill with regard to common earriers
ought to be a part of the interstate-commerce act, and I intend
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to offer an amendment in substantially similar terms applicable
to common carriers when we reach the consideration of what
is known as the railroad securities bill, which is a revision
of certain parts of the interstate-commerce law.

With regard to banks and banking institutions, whatever
changes we make in the law with regard to them, in my judg-
ment, should be made in the banking and currency law, and the
enforcement of such provisions should be committed to the
Federal Reserve Board.

The difference between the provision of the Clayton bill and
the provisions of the amendment which I have just offered, so
far as the substantive law is concerned, I mean—entirely apart
from the commission and the procedure before the comuission
and the jurisdiction of the courts and the procedure in the
court—lies prinecipally in two things. I will be compelled to
take up for consideration in a degree the provisions of the
Clayton bill in order to indicate in what respects my amend-
ment differs from the Clayton bill. The subject is covered in
section 8 of the measure to which I have just referred. See-
tion 8 provides:

That no corporation engaged in commerce shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital
of another corporation engaged also in commerce.

I pause in the reading to point out the first difference, It
will be seen that the Clayton bill renders unlawful the foture
acquisition of stock or of share capital. It does not attempt to
regniate those instances in which corporations have already
acquired and now hold the capital stock of competitive corpora-
tions. 1 regard that as a fatal weakness. The people of this
country will not be satisfied with a mere prohibition against
acquisitions of stock made by these corporations in the future;
it is the existing condition of which they complain. They desire
to be relieved of some of the hardships, some of the wrong-
doing wkich grows out of the absorption by one corporation of
the stock of another engaged in a competitive business, If we
are to withhold our hands and make no effort to readjust the
onerous and hard conditions which have grown up we might
almost as well abandon all regulation of the subject.

Mr, President, it must not be assumed that I am suggesting
that there should be a confiseation of any stock now held by
any corporation contrary to the provisions of my amendment.
My contention is that corporations which apparently are inde-
pendent, but which are, in fact, inter-related in the way I have
described, ought to divorce themselves and pursue an inde-
pendent course; that if a corporation owns the stock of another
engaged in similar business, within some reasonable time, which
I have provided for in my amendment, to be prescribed by the
commission, the corporation shall sell or otherwise dispose of
that stock, the holding of which constitutes a violation of the
principle we are endeavoring to announce and enforce. There
can be no hardship to a corporation in requiring it to observe
that principle. If it is against public policy that a corporation
sghall in the future control another through the medinm of the
ownership of its capital stock, it is likewise against public
policy that a corporation which now holds this means of control
shall continue to hold it.

I put the question to the Senate by my amendment so sharply
that it can not be misunderstood, and I intend that the people
of this country shall understand the difference between a pro-
vision which simply prohibits future acquisitions of stock under
such circumstances and a provision which compels a corpora-
tion holding the stock of another corporation in violation of the
principle established to part with that capital stock and to bring
itself into harmony with the policy that we are now establishing.

Mr. CHILTON. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from West Virginia?

Mr. CUMMINS. I yield.

Mr. CHILTON. The Senator recognizes, does he not, that
both the trade commission bill and the Clayton bill proceed
upon the theory, expressed in both of them now, that no part of
the Sherman law shall be amended or modified by anything
contained in either or both of them?

Mr. CUMMINS. I think so.

Mr. CHILTON. Does the Senator not think that holding
companies and the owning of the stock of one corporation by
another so as to lessen competition already come within the
purview of the Sherman law?

Mr. CUMMINS. I do not.

Mr. CHILTON. The Senator does not agree to that?

Mr, CUMMINS. Not at all.

Mr. CHILTON. If such practices restriet trade or lessen
trade or create or tend to create monopoly, do they not come
within the Sherman law? .

Mr. CUMMINS. They then do.

Mr. CHILTON. Well, does the Senator think we have any
jurisdiction over such a practice, if it does not restrain trade?

Mr. CUMMINS. Unquestionably we have—that is, from my
standpoint.

Mr. CHILTON.
tion.

Mr. CUMMINS. We have no constitutional or moral right
to confiscate the property of a persou or of a corporation, nor
would any Senator tolerate the suggestion; but we have the
right to prescribe the conditions upon which a corporation shall
engage in commerce among the States, and one of those condi-
tions ought to be that the corporation is not holding the stock
or other means of control of another corporation with which
it is ostensibly in competition.

In respouse further to the Senator from West Virginia, I may
say that the mere purchase on the part of one corporation of the
stock of another engnged in competition is not a violation of
the antitrust law. There may be a dozen or 20 corporations
engaged in the same business, and it is the commonest thing
known that 1 of these 20 shall own the stock of 1, 2, or 3 of the
others; it is a favorite method of consolidation, of unifying the
control; but that does not establish restraint of trade; that
does not establish monopoly, although the practice is plainly
opposed to publie policy. I have now named the first respect in
which my amendment differs from the provision in the bill
reported by the Judiciary Committee.

The second respect is that in the Clayton bill the standard set
up as the test of illegality is this:

Where the effect of such acquisition is to eliminate or substantially
lessen competition tetween the corporation whose stock s so acquired
and the corporation making the acquisition, or to create a monopoly of
any line of commerce.

Of course the latter, Mr. President, is purely superfluous, be-
cause whenever there is anything done that creates a monopoly
in any line of commerce it falls within the prohibition of the
antitrust law; but in order to make the acquisition even in the
future unlawful, the Government must show that the effect of
the acquisition is either to eliminate or to substantially lessen
competition. While every sensible man knows that the owner-
ship by one corporation of the stock of another does eliminate
to a great extent competition and does substantinlly lessen
competition, it will be practically impossible in 99 cases out of
100 for the Government to show that the effect of the stockhold-
ing upon the part of the one corporation destroys competition
between it and another corporation. It is one of those things
that are not susceptible of proof; and if I were not well assured
of the patriotic purposes of the men who used that expression
in the original bill as it came from the House, I could not resist
the belief that its use was intended to delude the people of the
country into the belief that we are doing something for them,
when, as a matter of fact, we are doing nothing at all.

I regard the proposal as it is now in the Clayton bill as a
“gold brick.” It can have no beneficial effect; it will be in-
nocuous and its enforcement will, in my judgment, never bhe
attempted; for if Senators will simply busy their minds in
attempting to imagine or in attempting to forecast what proof
the Government must bring forward in order to show that the
ownership of the stock of one corporation by another has
actually lessened competition between those two corporations,
they will perceive at once how difficult if not impossible the
task will be. I ean not think that Senators desire to approve
the custom of business throngh which one corporation holds the
stock of another, the two corporations being engaged in the
same kind of commerce or traffie. Why should one corporation
hold the stock of another when they are engaged in a common
business? I challenge an answer to that gquestion. 1 want
somebody who believes in the provision of the Clayton bill to
answer the guestion, Why should one corporation be permitted
to hold the stock of another?

Mr. CHILTON. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from West Virginia?

Mr. CUMMINS. I yield to the Senator from West Virginia.

Mr. CHILTON. In no sense accepting the challenge of the
Senator, I want to call his attention to the discussion in which
the Senator engaged in the Committee on the Judiciary. In the
first place, the Senator will recall that the committee discussed
very fully the constitutional difficulty in the way of going that
far under the interstate-commerce clause of the Constitution.
The Senator wlill further recall the fact that it was shown before
the committee—and there is no doubt about it being true—that
some of the States specifically authorize one corporation to hold
the stock of another; for instance, the State of West Virginia
under its laws specifically auvthorizes one corporation to hold
the stock of another. It is recognized that whatever may be

I merely wanted to get the Senator’s posi-




CONGRESSIONAL RECORD—SENATE.

12989

1914.

the construction of the Sherman antitrust law upon that point
and whatever may be our opinion as to the manner in which it
has been enforeced, the fact is that such holdings exist.

This legislation is in purt experimental. Everybody recog-
nizes thnt we are going out into a field to try to give relief to
the people in obedience to the promise of political parties and
in answer to what seems to be a public demand growing out of
a danger to commerce. Now, we find this condition: There are
hundreds of thousands of corporations, and it has been proved
by the evidence taken that many of these corporations probably
own the stock of other corporations. That is a condition which
has grown up; whether right or wrong, it is here.

In the first place, we had to consider the possible disturbance
of business involved in making a rule at least of doubtful pro-
priety. It is very doubtful whether or not we have the consti-
tutional power to go into tlie States and say, * Notwithstanding
the fact that vou have a law bere which permits a corporation
engaged in business to own the stock of another corporation, we
say by a law of Congress that that shall not be permitted, and,
notwithstanding the fact that you have built up a business here,
notwitkstanding the fact that you have acquired a large amount
of property, we are going to say from now on not only that you
shall not own the stock of another ecorporation but that you
must unseramble this condition which has grown up under the
laws of the State and under the permission of the Federal
Government.”

The general rule is that all laws shall have a prospective
effect. It is very unusual for Congress to enact a law reaching
a condition which has grown up in the past under authority
of law. The usual rule is that laws have a prospective and not
a retrospective effect, and we did not think that the reasons
urged before the committee were sufficient to make an exception
at this time. We thought it very doubtful whether or not we
had the power to go as far as does the amendment. In the
second place, we thought it very doubtful whether or not it
~would be best for the country, for all of the people, if it should
be done, even if we did have the power. In the third place,
we thought it very doubtful whether or not there should be
brought about that kind of a conflict between the laws of the
States and the regulation of commerce now to be made by the
Congress of the United States.

Mr. CUMMINS. Well, Mr. President, I never heard the con-
stitutional question suggested. I ean not believe that there
is any real doubt with regard to the power of Congress to pre-
seribe a rule of that character. Otherwise, we have no power
to regulate commerce; otherwise, our power to regulate com-
merce is subordinate to the legislation and sovereignty of the
States. The Senator from West Virginia can not doubt our
right to say that no monopoly shall exist, even if the law of a
State permitted monopoly. Of course the law of a State can not
declare what shall be done or not done in interstate commerce.
The law of the State is supreme only with regard to its own
affairs It is supreme with respect to its own commerce, but
it ean not limit or prescribe the extent to which Congress may
go in regulating interstate commerce. Upon interstate com-
merce the power of Congress Is as unquestioned and unlimited
as is the power of the State with regard to intrastate commerce:
and that we can say that it shall be unlawful for any corpora-
tion holding the stock of another and competitive corporation to
engage in interstate commerce I feel is so certain that it must
be accepted as a fundamental proposition.

Mr. THOMAS. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Towa
yield to the Senator from Colorado?

Mr. CUMMINS. I yield.

Mr. THOMAS. If that be done, I am in entire accord with
the Senator. That is precisely the course which I think this
legislation should take. This amendment is one which goes
very far toward satisfying my views as to the character of our
national antitrust legisiation. The principal criticism I have
to make of the amendment is that it does not prohibit all cor-
porations engaged in interstate commerce business from hold-
ing stock in any other corporation. I do not think a corpora-
tion should be permitted to hold stock In any other corporation.
It is foreign lo the purposes for which it is created and must
necessarily lead to the control, or at least to the influencing,
of the operations and policy of the corporation in which the
stock is held.

Mr. CUMMINS. I go quite as far as the Senator from Colo-
rado. It was the common law. It is now the opinion of the
ablest students of the whole subject as they review the won-
derful growth of corporate power and the intertwining of cor-
porate interests, so that by accumulating Into one corporation
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the stock, or a part of the stock, of many others a monopoly is
easily effected.

I am in favor of absolutely prohibiting any corporation from
owning the stock of any other corporation whether competitive
or not if the acgniring corporation desires to engage in com-
merce among the States; but I have not sought to do that in my
amendment. I have limited it to those cases in which the two
corporations or more are engaged in business that ought to be
competitive, and my whole desire is to strengthen the com-
petitive force in the business of the United States.

There can be no reason given for the amendment as limited
by the Judiciary Committee except this, that we do not want
to further disturb these monopolistic powers, and want to leave
them to be dealt with only by the antitrust law. I concede that
it leaves them subject to the antitrust law.

I have no apprehension with regard to the alleged disturb-
ance., There are no hundred thousand corporations in this
country holding the stock of other competitive corporaticns,
There is not a line in the evidence anywhere that indicates any
such thing. There are a great many of them, I agree. Some
of the most prominent of them are well known upon the floor
of the Senate. I remember hearing just the other day a most
graphic story with regard to the International Harvester Co.
It had aequired the stock, the means of control, of another and
competitive corporation. It permitted the latter corporation
to go on and do business as an independent, intending that the
public should believe that there was rivalry between the two,
and in that way endeavored to compose and alleviate some of
the complaints that are not only Nation-wide, but world-wide,
against consolidations of that character. Yet under this bill,
so far as this amendment is concerned, the International Har-
vester Co. could continue to hold the stock of these other cor-
porations and continue this course of deception and fraud which
characterized its business for a period at least.

Mr. CHILTON. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from West Virginia?

Mr. CUMMINS. T yield.

Mr. CHILTON. I have no controversy with the Senator as
to the great desirability of abolishing the holding company. I
think it is a great abuse, and, so far as I am concerned. the
Senator knows that he and I would have no controversy what-
ever on that subject. But, Mr. President, the power of the
Congress is limited to interstate commerce; and assuredly the
Senator does not mean to say that there has been no contro-
versy as to where the power of the Federal Government shall
end and the power of the State shall begin, or, vice versa, where
the power of the State shall end and where the power of the
Federal Government shall begin.

In every question and in every law, in every discussion of this
subject, we have got to meet the fact that we can deal only
with interstate commerce. Now, the Senator certainly will
recollect the argument that if we ean deal with the organization
of a corporation we can deal with its plant. If we can deal
with its plant we can deal with its men. If we ean deal with
its men we can regulate their hours of employment. If we ean
regulate their hours of employment we can say who shall work
and who shall not. i

In other words, certainly the Senator does not mean to say
that the power to regulate interstate commerce goes to the
extent of allowing Congress to go down into the States and
regulate the hours and conditions of labor and the conditions
of employment in the States. In the opinion of many these
things would be as much a part of interstate commerce as
would be the regulation of the organization of a corporation
created by the State, regulated by the State, which must go
to the State for its powers and must go to the laws of the State
for the charter of its existence, and where it can work, and
what it ean do.

If we can go into a State and regulate all such affairs of
corporations, many contend that we can go still further and ean
regulate every one of the conditions of employment as well
as the conditions and means of manufacture. On that point
we did think there was a serious controversy; and to show the
Senator

Mr. CUMMINS. Will the Senator pause for a moment just
at that point?

Mr. CHILTON. Yes.

Mr. CUMMINS. The argument the Senator has just been
making is as potent against what the committee has done as
against what I think ought to be éone.

If it is not a valid regulation of interstate commerce to say
that it shall be unlawful for a corporation engaged in such
commerce to hold the capital stock of another corporation; if
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that ean not be done. neither enn you say to the corporation:
“ You shall not io the furure acyuire capital stock of a corpo-
ration engnged likewize (b comerce.” 1 that is a watier for
Stute regulation aloune, we ¢an neither interfere with if. a8 has
been done in the past, nor can we prevent it if it is attempted in
the furture.

1 never heard our authority in that respect gnestioned. I
have often heard it guestivned whether we could regulate hours
of labor, and I have heard it questioned whether we could regu-
lute the issues of stock and honds, and things of that sort:
but | never heard it guestioned that Congress could Iny down any
rule that was necessary to preserve the freedom of commerce,
to preserve competition in business. The Senator from \West
Virginia is the first Senator I have ever heard challenge that
proposition.

Mr. CHILTON. Mr. President, I certainly have heard it
guestioned in the committee; and I want to call the Senater's
attention to this fact:

The laugnage of the Clayton bill confines it to matters as to
which there is no doubt about the power of Congress. “There
ecan be no question, under the decisions now, as to the power of
Congress wherever the act substantinlly lessens competition or
restraius trude. We are following In a beaten path when we
go that far.

Mr. CUMMINS. In what beaten path?

Mr. CHILTON. I will ask the Seunator what he thinks of
this propoesition: Suppose it were lawful for a corporation to
buy stock in another corporation a year ago: suppose it were
Jawful under the luws of the United States and under the laws
of the States, Could you, by any act now, divest it of that
property ?

Mr., CUMMINS. No. .

Mr. CHILTON. Could you take from it a vested right?

Mr. CUMMINS. No. Mr. President: we could not.

Mr. CHILTON. Does not that present essentially a consti-
tutional question?

Mr. CUMMINS. Not at all. We ean not divest them of the
property, but we ean say to them, " If you do not get rid of
that property you can pot continue to engage in interstate
commerce."”

Mr. CHILTON. Isthat what the Senator’s amendment says?

Mr. CUMMINS. That Is preciszely what it says.

Mr. CHILTON. 1 do not so onderstand it

Mr. CUMMINS. That it shall be unlnwful for a company to
continue to enguge in interstate comuerce if these things are

true,

Mr. CHILTON. Mr. President. while I am on my feet, if the
Senantor will pmrdon wme, upun the other point to which I called
his attention——

Mr. CUMMIXS. Certainly.

Mr. CHILTON. I do not want to read it. but T shonld like
to put in the Recoro, simply as the authority for the ques
tion which I raised as to the constitutionality of the proposed
legislntion, a quotation from the decizion

Mr., CUMMINS, - I do not yield for that purpose. I am per-
fectly willing that any authority. any ease which the Senator
has Ip mind, shall be put in, but—

Mr. CHILTON. Withonot reading. I mean.

Mr. CUMMINS. I wounld rather the Senator from West Vir-
ginia wounld put It in in bis own time.

Mr. CHILTON. Very well, then.

Mr. CUMMINS., For that would be to put in my argument
the argument of some one else. [ would be necessurily re
quired then to pause to consider it and answer it if I conld.

Mr. President, for these two reasons. which seem to me very
grave reasons. [ have offered my amendment. 1 do not intend
to dehante the matter further. [t seems to me the merit of what
1 have said is so obvious that it eught not to be required of
me that I shonld consume further time to demonstrate its sonnd-
ness nnd wisdom. [ simply want Senators to feal, as I want the
country to know, that when they vote against this smendment
and in favor of the amendment propuséd by the Jndiciary Com-
mittee they are legalizing, in so far as they ean, the iniguities
of the past.

Mr. OVERMAN. Mr. President, if the Senator is in earnest
shout this—and I know he is—instead of offering his amend-
ment to the trade commission bill. T think he ight amend sec-
tion 8 of the other bill by adding simply one ward or two wourds,
which would nccomplish exuctly what he wuants.

Mr. CUMMINS. 1t would. Tt would cover that point.

Mr. OVERMAN. 8o as to make it read:

Trat no corporation engaged in commerce shall own, d@irectly or in-
directly, the whole or any part of the stock—

And so forth.

Mr. CUMMINS.

Certatniy. .

Mr. OVERMAN. That is all you have to put in there—the
worid * own.”

Mr. CUMMIXNS. The Senator from North Carolina remem-
hers. I am sore, that in the Judiciary Committee—Iif [ am per-
mitted to speak of it—the amendment he has now ourlined was
unanimonsly adopted. There was no dissent whatever, Then,
at some time—I did not happen to be present at that time—it
was stricken out, and I was am~zed when I discovered that the
members of the committee had changed their minds in thagp re-
gard, Still, the amendment just suggested by the Senator from
North Carolina. while it would tremendously huprove the see-
tion. and while it would cure the one defect which we have been
discussing, would not remove what I regard as a serious mixinke
in the standard which is sought to be applied in order to deter-
mine whether one corporation ean hold the stock of anotler.

I do not believe there should be put upon the people of this
country the burden of proving that ownership on the part of
one corporation of stock of another and competitive corporation
has the effect of lessening competition between them before any
remedy can be administered. You know, every Senator kuows,
that where one eorporation holds the stock of another, and
where they are engaged in the same kind of business. it is
agninst public poliey. and that does result in destroying com-
petition between them. It may be impossible to prove it. I
think fn most instances it would be impossible to establish it;
but down in our he:arts we all know, and the whole Amerienn
people know, that a relation of that sort does destroy inde-
pendence of action and that full, complete, and vigorous compe-
tition to which we are entitled in the commerce of the country.

I do not intend to pursue my amendment and point out the
difference between the method of enforeing the law as shown in
the report of the Judiciary Committee and as set forth in the
amendment that I have proposed. That question, [ assume. will
arise upon another amendment. When it does arise 1 expect
to point out my views somewhat fully and express my opinions
ug to the best procedure, both in the commission and in the
courts, for the enforcement of the Inw. Just now [ am con-
cerned only’in the two things: First. the escape of all corpora-
tions which now hold the stock of their rivals in business; and,
second, in reqniring the Government to prove thnt the effect
has been to lessen competition before the law declares the re-
lation illegal.

Mr. CHITTON. Mr. President. just at this point T shonld
like permission to put into the Recorp the quotation from the
<aeision of the Supreme Court In the ease of Kidd v. Pearson
(128 U. 8., 1). being purt of the deecision of Mr. Justice Lamar,
to which I referred during the remmrks of the Senator from
Iewn, and I did not object that he preferred not to have it
made part of his speech,

The PRESIDENT pro tempore. Without objection, permis-
sion is granted.

The matter referred to is as follows:

In the case of Kidd v. 'enrson (128 U. 8, 1), Justice Lamar, writ-
ing the opinion of the court, says (p. 16): .

“The line which separates the province of Federal authority over
the regulation of com.merce from the powers reserved to the States has
engaged the attentlon of this court In a great number and variety of
enses,  The decisions In these cases, thongh they do not in a single
instanee assume fo trace that line li!roughuut Its entire length, or to
state any rule further than to locate the line in ench partieulnr case as
ir ariges, have almost oniformly adbered to the fundamental principles
which dhlef Justice Marshall, In rthe ecage of Glhlons o, Kﬂlll'u 9
Wheat., 1), lald down as to the nature and extent of the grant of
power to Congress on this subject, and also of the limltatlons, express
and Iimplied, which it Imposes upon State legislatlon, with regard to
tuxation, to the confro! of domestic commerce, and to all versons and
things within its limits of purely internal concern.

“According to the theary of that great opinlon the supreme au-
thority of this country Is divided between the Covernment of the
[U'nited Stares, whose action extends over the whole Union, lmt which
possesses only eertaln powers enumernted In It= written Coos=titution
and the separate governments of the several Btates, which retain all
powers not delegated to the Union. The wer expressly conferred
upon Congress fo regulate commerce is absolute and complete In
Itwelf, with no llmitations other than are preseribed In the Constitus
tlon ; 18 to a eertain extent exclusively vested In Congress, so far [ree
from State actlon ; Is coextensive with the subjeet on which It aets, and
enn pot stop at the exterpal bmndary of a State, It must enter into
the Interiur of every Stufe whenever required by the interests of com-
merce with forelgn nations, or among the several States. This power,
however, does not eomprehend the purely internal domestic commerce
of a State which Is earrvied on between man and man within a State
or betwern different paris of the same State,

* The distinction I stated In the following comprehensive language:

“ ¢ The genius and character of the whole Government seem fo be that
its action is to he applied to all the external concerns of the Natlon
and to those internal copneerns which affect the States gvnerallf. but
not to those which are eompletely within a partlienlar Stare, which do
not affect other States, and with which It {8 not necessary to interfere
for the purpuse of executing some of thFe general wers of the Gov-
ernment. bhe completely Internal ecomiseree of a State, then, may be
considered as reserved for the State itself ' (p. 195).

- Ll L] - - a ®

“ No distinction is more paﬁular to the common mind or more clearly

expressed in economic and political literature than that between manu~
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factures and commerce, Manufacture is transformation, the fashloning
of raw materials Into a change of form for use, The functions of com-
merce are different. The buying and selling and the transportation
incidental thereto constitute commerce, and the regulation of commerce
in the constitutiona: eense embraces the regulation at least of such
trapsportation. ‘The legal definition of the term as given by this court
in County of Moblle v. Kimball (102 U. 8., 601, 702) is as follows:
* Commerce with foreign countries and among the States, strictly con-
gldered, consists in intercourse and traffic, including in these terms
navigation and the transportation and transit of persons and propertgé
as well as the purchase, sale, and exchange of commodities.” If It
held that the term Includes the regulation of all such manufactures as
are intended to be the subject of commercial transactions in the future,
it i= impossible to deny that it would also include all productive in-
dustries that contemplate the same thing. The result would be that
Congress would be Invested, to the exclusion of the States, with the
power to regulate not only manufactures, but also agriculture, horti-
culture, stock raising, domestic fisheries, mining—in short, every branch
of human industry. For is there one of them that does not contem-
plate, more or less clearly, an interstate or forelgn market?
- L] L] L] - - L]

“The power being vested in Congress and denied to the States, it
would follow as an inevitable result that the duty would devolve on
Congress to regulate all of the dellcate, multiform, and vital Interests,
interests which in their nature are and must be local in all the detalls
of their successful management,

- L] Ll L] * - L]

“This being true, how can it further that object 8o as to interpret
the constitutional provision as to place upon Co the obligation
to exerclse the supervisory powers just indicated? The demands of such
a supervision would require, not uniform legislation generally applicable
thronghout the United States, but a swarm of statutes only locally a
plicable and utterly inconsistent. An{ movement toward the esta Ilsg:
ment of rules of production in this vast country, with its many
different climates and opportunities, could only be at the sacrifice of the
peculiar advaniages of a large gart of the localities In it, if not of
every one of them. On the other hand, any movement toward the
local, detailed, and incongruouns legislation required by such interpreta-
tlon would be about the widest possible departure from the declared
object of the clause in question. Nor this alone. Even in the exercise
of the power contended for Con¥ress would be conflned to the regula-
tion, not of certaln branches of industry, however numerous, but to
those instances in each and every branch where the producer contem-
plated an Interstate market. These instances would be almost infinite,
as we have seen; but still there would always remain the possibllity—
and often it would be the case—that the producer cuntemplateg a
domestic market. In that case the supervisory power must be executed
by the State, and the interminable trouble would be presented that
whether the one power or the other should exercise the authority in
question would be determined, not by any general or intelligible rule,
but by the secret and changeable intention of the producer in each and
every act of production. A sitnation more ¥aralyzing to the State

vernments and more provocative of conflicts between the General
&vcrnmont and the States, and less likely to have been what the
framers of the Constitution intended, it would be difficult to imagine,

- - - - - - -

“These questions are well answered in the language of the court
In the license-tax cases (5 Wall,, 462, 470) : * Over this commerce and
trade (the internal commerce and domestic trade of the States) Con-
Eeress has no power of regulation, nor any direct control. This power

longs exclusively to the States. No interference by Congress with
the business of citizens transacted within a State Is warranted by the
Constitution, except such as is strictly incidental to the exercise of
Eowc-rs clearly granted to the legislature. 'I'he power to authorize a

usiness within a State is Elal.nly repugnant to the exclusive power of
B Wi b s“{jlefct:"t; 8., 545) the § '

n erson v. Rabhrer o s the justice, In writi th
opinion of the court, says (p. 554) : 7 o S

“The power of the Btate to impose restraints and burdens upon
gersons and property ia conservation and promotion of the public

ealth, good order, and prosperity is a power originally and always

belonging to the Btates, not surrendered by them to the General Gov-
ernment nor dlrocrljy restrained by the Constitution of the United
States, and essentially exclusive.

“And this court has uniformly recognized State legislation, legiti-
mately for police purposes, as not In the sense of the Constitution neces-
sarily infringing upon any right which has been confided expressly or
by Im{:lica:inn to the National Government.

*The fourteenth amendment, In forbidding a State to make or
enforge any law abridging the privileges or immunities of citizens of
the United States, or to deprive any person of life, liberty, or pro erty
without duoe process of law, or to deny to ancfr person within its juris-
sltct'tignttthetequatl gmtvct!on ﬁi the laws, lmi lnot invest and did not

e o inves Ongress wo power to legislate upon subjeects whi
art‘-.“w?thllln theddgma{{.l ol.']r Stﬁte iﬁgls[{rlniona i ph : h

8 observe ¥ Mr. Justice Bradley, delivering the opinlon of the
court In the Civil Rights cases (109 U. B., 3, 13 }.grhe legislation nnder
that amendment can not ‘properly cover the whole domain of rights
appertaining to life, liberty, and property, defining them and providing
for their vindieation That would be to establish a code of municipal
Iaw regulative of all private rights between man and man in society. It
would be to make Congress take the place of the State legislatures and to
supersede them. It is absurd to affirm that, because the rights of life,
liberty, and property (which include all civil rights that men have)
are by the amendment sought to be protected against invasion on the
part of the State without due process of law, Congress may therefore
provide due process of law for their vindication ?: every case; and
that, beécause the denial by a State to any persons of the equal pro-
tection of the laws Is prohibited by the amendment, therefore Con-
Bress may establish laws for their gglla! protection.’

*In short, it is not to be donbted that the power to make the ordi-
nary regulations of s-o]ice remain with the individual States and ean
not be assumed by the National Government, and that in this respect
it is not Ioterfercd with by the fourteenth amendment. (Barbler v,
Connolly, 113 U, 8., 27-31.

“* Commerce undoub:edly'is traffic,’ sald Chief Justice Marshall,
‘but it 1s something more; it 1s Intercourse. It describes the ecom-
mercial intercourse between natlons and parts of nations in all its
branches and is regulated by pre:;t:a-ll:rim‘;I rules for carrying om that
intercourse.’ Unquestionably, fermented, distilled. or other Intoxicatinz
liquors or liquids are subjects of commercial intercourse, exchange,
barter, and trafic between nation and nation and between State and

State, like any other commodity in which a right of trafic exists, and
are so recognized by the of the ¢ rcial world, the laws of
Congress, and the decisions of courts. Nevertheless, it has been often
held that State legislation which prohibits the manufacture of spiritu-
ous, malt, vinons, fermented, or other Intoxicating liguors within the
limits of a State, to be there sold or bartered for general usc as a
beverage, does not necessarily infringe any right, privilege, or Immunity
secured by the Constitution of the United States or by the amendments
thereto. (Mugler v. Kansas, 123 U. 8., 632, and cases cited.) *These
cases,’” in the language of the opinion in Mugler #. Kansas (p. 659),
‘ rest upon the acknowledged right of the States of the Unlon to control
their purely internal affairs, and in so dolng to protect the health,
morals, and safety of their people by regulations that do not inter-
fere with the executlon of the powers of the General Government or
violate rights secured by the Constitution of the United States.” The
power to establish such regulations, as was said in Gibbons v. Ogden
(9 Wheat., 1, 203), reaches everything within the territory of a State
not surrendered to the National Government."

Mr. WALSH. Mr. President, the question presented by the
amendment offered by the Senator from Iowa introdutes into the
discussion at this time practically the wisdom of the provision
made in the Clayton bill to meet the evil to which the amend-
ment is addressed.

It occurs to me that the decision of thal question ought to
wait until we have the Clayton bill before us for consideration.
I do not mean to assert that the subject is not quite as germane
to the trade commission bill as it is to the so-called antitrust or
Clayton bill; but I think everyone will recognize that in order to
arrive at results in this proposed legislation we ought to adhere
as closely as we can, consistently with the preparation of proper
measures, to the bills which have core to us from the House. I
think it would be eminently unwise to transport a whole snbject
matter from the Clayton bill, for instance, and give it a place in
the trade commission bill, separate and apart from the other
provisions of the Clayton bill to which it must bear a more or
less direct relation. ,

I would not like to have it understood that, speaking for myself
at least, I do not consider as having very great force indeed the
suggestions made in this behalf by 1®e distinguished Senator
from Iowa. As has been said by him, both of these subjects re-
celved consideration by the Judiciary Committee. I do not
think I was myself present when the change was made which
eliminated the amendment prohibiting the holding as well as the
acquisition by a corporation of the stock of a competing com-
pany, and I am disposed to believe that the Senator from Iowa
was not present—that is my recollection, at least—when final
consideration was given to the other feature of the section which
has been made subject to his criticism.

I call the attention of the Senator, however, to the fact that
the whole purpose of the amendment now offered by him, so far
as it is intended to correct what he believes to be defects in sec-
tion 8 of the Clayton bill, can be met by just a simple change in
the language of section 8; and it oceurs to me that that would
be the advisable course, rather than to inject into this bill the
very extensive provisions which are found in the amendment
now offered by the Senator from Iowa.

Mr. CUMMINS. Mr. President, I realize the force of what
the Senator from Montana is saying, as I have realized the
embarrassment of trying to deal with these subjects in two
independent bills. The reason I have offered this amendment—
and I had hoped, really. that the subject would be considered
by the Judiciary Committee or those who are in charge of
affairs upon the other side—is this:

I believe that interlocking directorates and the holding of
the stock of one corporation by another are two of the great
evils that need a remedy. I am sure the Senator from Montana
will agree with me about that. If we deal with them in the
Clayton bill and comunit their enforcement to a trade commis-
sion, as the Clayton bill does, what would be our situation if
the trade commission bill should not become a law? We would
have done, as it seems to me, one of the most ridiculous things
that can be imagined of a legislative body.

1t is clear to me that these things which are inseparably con-
nected with the trade commission, that depend for their life
upon the action of the trade ecommission, ought to be in the
trade commission bill, so that they will all become law together.
That seems to be a very logieal and reasonable suggestion.

Mr. WEST. Why not consolidate and unify the two into one,
then?

Mr. CUMMINS, I answer the Senator from Georgia that I
have been from the beginning earnest in the effort to consolidate
them. Our committee, the Interstate Commerce Committee,
originally voted to report the section that I have just read, not
in terms but covering that subject, as a part of this bill as well
as that relating to interlocking directorates. I knew that we
would be in just the position we now find ourselves if we did
net embody all such legislation in one measure. I do not want
to be an obstructionist ; I want to help bring this legislation into
the wisest possible form; but I can not Imagine how it would
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hurt—I ean see how it woulc help—if sections 8 and 9 of the
Clayton bill were lifted out of that measure and put into the
trade commission bill,

Mr. WALSH. Mr. President. T will say to the Senator from
Iowa that 1 would not be prepared to dispute that it might not
be as appropriately placed there. Indeed were we called npon
originally to draft these meuasures perhaps we might deem it
wise to put it there, but 1 submit it is simply a question into
which bill the subject onght to be treated. It is treated in the
Clayton bill as it comes to us. and 1 can see no good renson now
for departing from the consideration of it in connection with
that measure. particunlarly, Mr. President, ns the objections
the Senator now offers to the bill can be presented by a very
simple amendment to section 8 of the Clayton bill when that
comes up for consideration. For imstance, to consider the Iast
objection that is minde first. I shall myself, being in entire ac-
cord with the Senator from [own in respect fo that matrer. offer
to amend that by simply putting the word * competing”™ in
line 15 between the words *“another” and * corporation,” so
that section 8 will read:

That no corporation emganged In commerce shall aequire, directly or
indirectly, the whole or any nart of the stock or other s cupital
of another competing corporation,

That meets all the requirements of the ease. I appreciate the
justice of the criticism which is offered with respect to this
matter. Even o the antitrust cases it is not necessary to estab-
lish that, by reason of the cowbination or comspiracy that is
attacked, competition has acrunlly been lessened or that mo-
nopoly has actuslly been established, if hy reason of the com-
bination or the contract the power is given to snppress competi-
tion, if those controlling it desire to exercise that power. So
bere the power being acquired hy the acquisition of the stock.
the acquisirion of the stock of the competing company ought
to be condemned by the law, in my bumble judgment.

1 simply desire to say that in voting against the amendment
now coffered by the Senator from fowa I should not like to be
understood as opposing the prineiple that he embodies, but
simply as expressing the idea that it onght te he taken up in the
cousideration of the Clayton bill, when that is before the
Senate.

Mr. THOMAS. Does the Senator think it wise to permit a
corporation to invest in the stocks of any competing corpora-
tion? ;

AMr. WALSH. The Clayton bill. I will advise the Senator, con-
tains a large number of exceptions. For instance——

Mr. THOMAS. 1 know it does. 1 was asking the Senator
his view of that policy.

Mr. WALSH. I am not prepared to vote for a rnle which
absolutely prohibits one corperation from owning the stock of
another corporation under any and all circumstances.

Mr, THOMAS. I ean conceive of a mining company investing
in the stock of a concern devoted to the manufacture of eyanide
of potassiom, for example, or of a local transportation eom-
pany. 1 can also conceive of a mannfactnring concern invest-
ing its money in some manuafaeturing concern with which it
cou'd have no trade relation or connection whatever. [ do not
believe that it is the function of a corporation, which is pre-
sumably a publie institution or a quasi-pnblic institution, to he
come so identified with auy other corporation or any other cor-
porate enterprise. Ouve of the great evils of the day. the mo-
nopolistic evil, has its germ. in my jodgment, its origin, in the
removal of the old and saintary restriction which prevented one
corporation from Investing in the stoek of another nnder any
circumstances. I think the way to handle this evil is to gn
to the root of it and to restore, If possible, those conditions
which existed before it arose.

Mr. WALSH. There Is not the slightest doubt in the world
that the origin of all these troubles springs from the power
given to one corporation to hold stock in another corporation.

Mr. THOMAS., If the Senator will permit another interrup-
tion. just so long as we stop short of the condition which we
abandoned, and the abandonment of which led to this evil, will
our remedy. I am afraid, prove ineffectual.

Mr. WALSH. Buot I understand the Senator himself to say
that he sees no evil In the holding of the stock of some corpora-
tions by other corporations

Mr. THOMAS. Oh. no; I did not so state. I instanced those
as illustrations of investinents which might still be made if the
suggested amendment of the Senator limiting this restriction to
competing corporintions were enacted into law. bat 1 did not ap-
prove of them. My reason for referring to it was that rhere
could be such an investment. which shonld net be permitted. be-
canse it will inevitably ultimare in reproducing the abuses at
which this bill is aimed in sowe other shupe. :

Mr. WALSH. Mr. President. I rose simply to endeavor to
avold the disenssion of those guestions at this time, indieating
my belief that they ought to be deferred until the Clayton bill
is before us for consideration.

The PRESIDENT pro tempore. The question is on the adop-
tion of the amendment offered by the Senator from lowa to the
amwendment of the commirtee.

Mr. CUMMINS, On that I ask for the yeas and nays.

The yeas and nays were ordered, and the Secretary proceeded
to eall the roll.

Mr. CHAMRBERLAIN (when his name was ealled). Trans-
ferring my general pair with the junior Senator from Pennsyl-
vania [Mr. OLivER] to the Senator from Indiana [Mr. SHIvELY],
I vote “nay.”

Mr. CHILTON (when his name was called). I havea general
pair with the Senator from New Mexico [Mr. FaLL). In his ab-
sence 1 withhold my vote,

Mr. HOLLIS (when h's name was called). I transfer my
pair with the junior Senator from Maine [Mr. BurLewcH] to
the junior Senator from Kentucky [Mr. CAMDEN] and vote
“nay.”

Mr. SMITH of Maryland (when his name was called). I
transfer my pair with the Senator from Vermont [Mr. DiLLING-
HAM] to the Senator from Alabama [Mr. BANKHEAD] and vote
- nay.ﬂ

Mr. THOMAS {when his name was called). T have a general
pair with the senior Senator from New York [Mr Roor]. In
his ahsence I withhold my vote. If I were at liberty to vote, I
wonld vote ** yea."

Mr. TILLMAN (when his name was called). I transfer my
general pair with the Senator from West Virginia [Mr. Gorr]
to my colleague [Mr. SM1TH of South Carolina] and vote " nay.”

Mr. WILLIAMS (when his nome was called). Announcing
my pair with the Senator from Pennsylvania [Mr. Pexrosg]. [
transfer it to the junior Senator from Virginia [AMr, Swaxsox],
‘and 1 vote *“ nay.” i

The rell eall was concluded.

Mr. GALLINGER. I will inquire if the junlor Senator from
New York [Mr. O'GoeMaN] has voted?

The PRESIDENT pro tempore. He has not.

Mr. GALLINGER. 1 am paired with that Senator, but T will
transfer the pair to the Senator from California [Mr. Works]
and vote " yea.”

Mr. CLARK of Wyoming. I desire to annomnce the unavold-
able absence of my colleague [Mr. Warren]. Ile is paired with
the Senator from Florida [Mr. FLETCHER].

Alr. SMITH of Georgia. I desire to transfer my pair with
the Senntor from Massachusetts [Mr. Lonce] to the junior Scna-
tor from Tennessee [Mr. SHiELDS] and vote * nay.”

Mr. SIMMONS. I have a general pair with the junior Sena-
tor from Minnesota [Mr. Crapp]. but by agreement that pair is
suspended as to all votes upon amendments to this bill and the
bill itself. I will not make this announcement as to other votes
gpon the bill,

Mr. MYERS., T have a pair with the Senator from Connecti-
cnt [Mr. McLean] who is necessarily absent from the ecity. 1
transfer that pair to the junior Benator from Nevada [Alr.
Prrr™an] and vote * nay.”

Mr. WEEKS. I have a general pair sith the senlor Senator
from Kentucky [Mr. James]. 1 transfer that pair to the Sena-
tor fram Illinois [Mr, SHERMAN] and vote. 1 vote “nay.”

Mr. THORNTON. I was requested to announce the nnavotd-
able nhsence of the junior Senator from New York [Mr.
O'GorMan].

Mr. GRONNA (after having voted in the affirmative). May T
Inqnir;e if the senior Senator from Maine [Mr. JoHNsoX] has
voted

The PRESIDENT pro tempore. Te has not.

Mr. GRONNA. [ have a general pair with that Senntor. I
will trausfer it to my colleagne [Mr. McCumBer] and allow my
vote to stand.

Mr. GALLINGER. I have been requested to announce the
following pairs:

The Senator from Delaware [Mr, pv Poxt] with the Senator
from Texas | Mr. CULBERSON] :

The Senator from West Virginia [Mr. Gorr] with the Senator
from South Carolina [Mr. TriLMaN];

The Senator from Michigan [Mr. SMITA] with the Senator
from Missouri [Mr. ReEn] ;

The Senator from Wisconsin [Mr, BTEPHENSOX] with the
Senator from Oklnhomn [Mr. Gore];

The Senator from Sonth Dakota [Mr. StErrine] with the
Senator from Mississippl [Mr. VARDAMAN]; and
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The Senator from Michigan [Mr. Townsexp] with the Sena-
tor from Arkansas [Mr. ROBINSON].

Mr. WALSH (after having voted in the negative). T voted
in the belief that the Senator from Rhode Island [Mr. LIPPITT |
with whom I have a general pair had voted. I am informed
that he has not voted. Accordingly I withdraw my vote.

Mr. KEXYON. 1 desire to announce the unavoidable absence
of the senior Senator from Wisconsin [Mr. La FoLLETTE], on
account of illness.

The result was announced—yeas 18, nays 38, as follows:

YEAS—16
Brady Crawford Jones Norris
Burton Cummins Kenyon Terkins
Catron Gallinger Lane Smoet
Clark, Wyo. Gronna Nelson Sutherland

NAYS—38.
Ashurst Lea, Tenn. I'omerene Stone
Brandegee Lee, Md. Ransdell Thompson
Bryan owis Reed Thoroton
Chamberlain Martin, Va. Saulsbury Tillman
Clarke, Ark, Martine, N. J. Bhafroth Weeks
Colt Myers Sheppard West
Hitcheock Newlands Simmons White
Hollis Overman Smith, Aris Willilams
Hughes Owen Bmith, Ga.
Eern Page 8mith, Md.

NOT VOTING—42.

Bankhead Fletcher Oliver Stephenson
Borah Goft Penrose Sterling
Bristow Gore Pittman Swanson
Burleigh James Poindexter Thomas
Camden Johnson Rohinson Townsend
Chilton La Follette Root Vardaman
Clapp Lippitt Sherman Walsh
Culﬁemm ge Shields Warren
Dillingham MeCumber Shively Works
dn Pont cLean Smith, Mich.
Fall O'Gorman Smith, 8. C.

So Mr ComMiNs’s amendment to the amendment was rejected.
MESSAGE FEOM THE HOUSE.

A message from the House of Representatives, by D. K. Hemp-
gtead, its enrolling clerk, announced that the Speaker of the
House had signed the following enrolled bills, and they were
therenpon signed by the President pro tempore:

8.1784. An act restoring to the publie domain certain lands
heretofore reserved for reservoir purposes at the headwaters of
the Mississippi River and its tributaries; and

H. R 12579. An aect making appropriations for the current
and contingent expenses of the Bureau of Indian Affairs, for
folfilling treaty stipulations with various Indian tribes, and
for other purposes, for the fiscal year ending June 30, 1915.

COMMITTEE SERVICE.

Mr. WarLsg was, on his own motion, relieved from further
service upon the Committee on the Philippines.

Mr. CHiLTOoN was, on his own motion. relieved from further
service upon the Committee on Post Offices and Post Roads,
the Committee on Expenditures in the Post Office Department.
and the Committee on Expenditures in the Departinent of
Commerce.

Mr. PoMERENE was, on his own motion, relieved from further
service upon the Committee on the Census.

Mr. Mygrs was, on his own motion, relieved from further
service upon the Committee on Civil Service and Retrenchment.

FEDEERAL TRADE COMMISSION,

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 15613) to create an interstate trade
commission, to define its powers and duties, and for other
purposes.

The PRESIDENT pro tempore. The question is upon the
adoption of the committee amendment as amended.

Mr. JONES. That is, on the substitute, I understand, as
amended thus far?

The PRESIDENT pro tempore. Yes, sir.

Mr. JONES. There has been no substitute offered for section
5. The Senator from lowa——

Mr. POMERENE. Mr. President——

The PRESIDENT pro tempore. Does the Senator from
iWashington yield to the Senator from Ohio?

Mr. JONES. Certainly.

Mr. POMERENE. I was going to say that I expected to
offer the amendment of which I gave notice a few minutes ago.

Mr. JONES. 1 understood there was to be an amendment
offered. but the guestion was about to go to a vote, and the
Senator from Iowa was absent. He ought to be here, and I
was golng to suggest the absence of a quorum simply to give
him an opportunity to be present. I will not do that now if
the Senator wants to offer an amendment.

Mr. POMERENE. I ask that the amendment which T sent to
the desk a little while ago be now laid before the Senate.

Mr. OVERMAN. Has the amendment been printed?

Mr. POMERENE. It was sent to the Printing Office, and I
think it will be here in a very little while.

The PRESIDENT pro tempore. The Senator from Ohio of-
fers an amendment as a substitute for section 5, which will be
read.

The SecrETARY. In lien of section 5 it is proposed to insert:

8ec. 5. That unfair competition in commerce i bhereby declared un-
lawful. The commission is hereby empowered and dlrected to prevent
corporaticns from using unfair methods of competition in commerce.

henever the commission, eitber npon Information furn'shed hfv ita
agents or employees, or upon complaint duly verified by affidavit of an
interested person, has reason to belleve that any corporation ls violat-
Ing any of the provisions of this section, It shall issue and cause to be
served a potiee accompanied with a written statement of the violation
charzed upon such corporation, which shall therenpon be ealled upon
within a reasonable time fixed in such notice, not to excced 30 da{s
theroafter, to appear and show caose why an order shounld not issue to
restrain and prohibit the violation charged, and upon a hearing held
pursuant to such notice the commission shall make and flle Its findings
of fact and conclusions of law, and If it sball appear that such cor-
Forar!cm Is guilty of the viclation charged, then the commission shall
ssue and cause to be served on such corporation an order commanding
1t forthwith to cease and desist from such violatlon within the time
and in the manner prescribed Iin such order. Any such order may be
modified or set aside at any time by the commission issning it for good
cause shown,

If any eorporation charged with obedience thereto falla or neglects to
obey any such order, the sald commission, by its attorneys. If any it has,
or by the appropriate district attorney, acting ander the direction of the
Atturney General of the United States, may apply for an enforcement
of such order fo the district court of the United States for the district
wherein such corporation has its domicile, or wherein any of the acts
complained of were committed, or wherein It transacts any business,
and therewith transmit to the sald court the original record in the pro-
ceedings, Inclnding all the tectimony taken therein and the report and
the order of the commission duly attested by it. Upon the filing of the
record, the court shall have jurisdiction of the proceeding and of the
questions determined thereln and shall have power to make and fo enter
upon the pleadings, testimony, and proceedings such orders and decrees
as may be just and equitable. On motion of the commission, and on
such notice as the court shall deem reasonable, the court shall set
down the canse for summary final hearing. Upon such fnal hearing
the findings of the commission shall be prima facle evidence of the
facts therein stated, but if either party shall apply to the court for
leave to adduce additional evidence, and zhall show to the satisfaction
of the court that such additional evidence ls competent and material,
and that there were reasonable gronnds for the failure to addvoce such
evidenee in the proceeding before the commission, the court may allow
such additional evidence to be taken hefore the commission or before
a master appointed by the court, and to be addueed upon the hearing In
such manner and upon such terms and conditions as to the court may
seem just, Disobedlence to any order or decree which may be made in
any such proceeding, or any injunction or oiher process issued therein,
shall be punished bf a fine not exceeding $100 a day durinz the con-
tinnance of such disobedience or by imprisonment mot exceeding one
year, or by both such fine and imprisonment.

Any party to any proceedings brought under the provisions of this
gection, including the person upon whose mmP!alnt such proceedings
shall have been begun, If bl.:fun on such comp'aint, as well as the United
Siates, by and through the Attorney General Lhereof, may oblain a re-
view of any final order made by such commisslon in any district court
baving jurisdiction to enforee anv order which might have been made
in the proceeding by such commission as hereinbefore provided, by serv-
fog notice upon the adverse party, if there be one, and filing the same
with the sald commisslon at any time within 30 days from the date of
the entry of the order to be reviewed. and thereupon the same proceed-
ings shall be had as are prescribed herein in the case of an application
for the enforcement of an order made by rhe commisslon.

The pendency of such application for review shall not of itself stay
or suspend the operation of the order of the commission, but the dis-
triet court In Its discretion may stay or suspend, in whole or in part,
the operation of the order of the commission pending the final hearing
and determination by the court. No order or Injunction so staying
or suspending any such order shall be made by the distriet conrt ex-
cept npon notice and after hearing. save thar In eases where irreparable
damage would otherwise ensue to the applicant. said court may. on
hearing. after not less than three days' notice to the commission and
the adverse party, If there be such, allow a temporary stay or suspen-
sion. in whole or in part, of the operation of the order of the commis-
slon for not more than 60 days from the date of the order of such
court, in which case the sald order shall contaln a specific Ainding that
such Irreparable damage would result to the agpl[mnt. The court may,
npon like applleation and showing. continue the temporary stay or sus-
pension, in whole or In part, to such further period as it may deem
proper,

Any final order or decree made by any district court, in any roceed-
Ing bLrought under this section. may be reviewed nipon appeal. a= in
cases In equity. by the circnit court of t‘lj;l:peafs having Jurisdiction to
review the judgments and deerees of the district conrt making such or-
der, provided that such appeal shall be taken within G0 days from the
entry of such order or decree, and the judgment of the clreuit court of
appeals shall be final except that the same shall be subject to review
upon certiorarl or certificate, as provided in sections 239 and 240 of the
judicial code.

The commission may provide for the publication of its reports under
this section In such form anc manner as may be best fitted for public
Information and use,

No order or finding of the court or commission in the enforcement of
this section shall be admissible as evidence In any suit, civil or crim-
inal, brought under the antitrust acts.

The PRESIDENT pro tempore. The question is on the adop-
tion of the amendment offered by the Senator from Ohio [Mr.
PoMERENE].

Mr. SUCTHERLAND. May I ask for the rereading of the
latter part of the amendment?

The PRESIDENT pro tempore. It will be read.
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The Secretary read as follows:

Any final order or decree made by any distriet court, In any pro-
ceeding brought under this section, may be reviewed upon appeal, as in
cases In equity, by the circult conrt of appeals having jurisdiction to
review the éudgments and decrees’ of the district court making such
order, provided that such appeal shall be taken within 60 days from

the entry of such order or decree, and the judgment of the circult couri.

of appeals shall be final except that the same shall be subject to review
tlpg_n 1(‘?1'%%211-1 or certificate, as provided in sections 239 and 240 of the
I 'I!Ig: commission may provide for the publication of its re
this section In such form and manner as may be best fitte
information and use. -

No order or finding of the court or commission in the enforcement of
this section shall be ndmissible as evidence in any sult, civil or erimi-
nal, brought under the antitrust acts.

Mr. SUTHERLAND. 1 should like to ask the Senator from
Ohio whether he means by that last clause, that the findings
shall not be admissible in evidence, to announce the same ruia
that is contained in the amendment which we have already
adopted on that subject.

Mr. POMERENE., The amendment as adopted was added to
the amendment after it was prepared by those having it in
charge,

Mr, SUTHERLAND. I am very sorry that the Senator from
Ohio has included that provision in his amendment. I should
like to have voted for this amendment, but I ean not vote for it
with that provision in it, because I regard it as bad legislation,
for the reasons that I have already expressed with reference to
the amendment which we already adopted.

Mr. WEST. Are not the words included in another amend-
ment that has already been adopted?

Mr. SUTHERLAND. Exaetly; the amendment has been
adopted, and I hoped the Senator from Ohio might see his way
clear to eliminate those words from this amendment, which are
really not necessary. It is really a repetition of what the Sen-
ate has already adopted.:

With that exception, Mr. President. I would vote for this
amendment, not because 1 think it removes all the objectionable
features that are to be now found in section 5 of the bill, but
because 1 think it vastly improves it; and as between the two
propositions, I prefer the amendment proposed by the Senator
from Ohio, althongh I do not mean to say by that that if per-
fected I would vote for it as a proposition by itself.

. Mr. POMERENE. Mr. President, I am very glad to hear the
Senator from Utah [Mr. SvTHERLAND] express his approval of
the principle of the amendment. The objectionable paragraph
las already been adopted by the Senate, and at this moment
stands with the approval of the Senate. Of course it was not nec-
essary that we should attach to this amendment the part to
which the Senator objects.

I desire to say briefly, in explanation of the amendment, that
after the pending bill was reported to the Senate by the Inter-
state Commerce Committee several amendments to section 5 as
therein contained were offered. Among these was one by the
junior Senator from New Hampshire [Mr. Horris], another by
the junior Senator from Delaware [Mr. Savrssury], and an-
othier by the junior Senator from South Dakota [Mr. STERLING].
I myself offered an amendment to the bill embracing many of
the features contained In the pending amendment. The Judi-
clary Committee had this subject matter before it for considera-
tion. and it drafted a similar section, with special reference to
the provisions contained in the Clayton bill on the subject of
inrerlocking directorates and stockholding companies. I think
ihe amendment as presented contains, perhaps. the best features
ot all of those amendments. I say * best” from the standpoint
of those who favor legislation of this character,

Mr. WEEKS. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Ohlo
yield to the Senator from Massachusetts?

Mr. POMERENE. I do.

Mr. WEEKS. I am familiar with the amendments to which
the Senator from Ohlo has referred, and I should like particu-
larly if during his comments he will explain the difference be-
tween the amendment which he previously offered and the one
which is now pending. It is difficult to follow the various
phases of a long amendment being read from the Secretary's
desk; at least it is so for a layman, and I should like to have
some explanation of the difference.

Mr. POMERENE. Mr. President, perhaps I ought to say that
in the main the principles confained in the first amendment I
offered and in the amendment just now proposed and in the
Clayton bill are in substance the same. The differences are
rather in detail. The pending amendment provides that, either
npon information gathered by the commission through its
agents and representatives or upon the complaint of some one
else, duly certified, setting forth the fact that a corporation has
been guilty of unfair methods of competition, a notice shall be

rts under
for public

served upon such eorporation, with a copy of the written com-
plaint, requiring it to show cause within 80 days why an order
should not be made compelling it to desist from further unfair
methods of competition.

Provisions are made for the taking of testimony and for the
summary hearing of the case. If the commission shall find that
the complaint has been sustained, then it is the duty of the
commission to issue an order against the accused corporation.
If such corporation should fail to comply with the order, then
the commission has the right to make application to the United
States district court to enforce the order, filing with the appli-
cation the record in the case below, including the testimony,
the complaint, and the order which the commission made.

A hearing is provided for, and this order shall be prima facie
in its effect. Additional testimony may be taken by any party
concerned only when it is made to appear that the testimcny
was not known to the party offering to produce it at the time
of the hearing below, or, if it was known, that it could not, by
the exercise of reasonable diligence. be procured.

There is also a provision whereby the accused corporation,
if it feels aggrieved, can file its application in a similar way in
the district court for a review of the findings of the commission.

The party that files the complaint and the United States, by
its Attorney General, also have the right to ask for a review.
Provision is made in case of disobedience of the order of the
commission for enforcing it by contempt proceedings.

After the analogy of the interstate-commerce law, it is like-
wise provided that the mere filing of the application in the
distriet court shall not operate to suspend or annul the order
which was theretofore made by the commission, but the court
shall have the right, upon the motion of the aggrieved party
and upon proper showing, to grant a suspension, in whole or in
part, of the order of the commission for a period of 60 days,
pending the final determinstion of the case. This order of
suspension can, upon like showing, be continued for a further
period, if the court in its wisdom deems proper.

There is also a provision to the effect that an appeal may be
taken from the decree of the district court to the cirenit court
of appeals, and such decree shall be final, except that it may
be reviewed, either on certiorari or upon a certificate, after
the manner of obtaining reviews by the Supreme Court of the
proceedings of the United States Circmit Court of Appeals as
set forth in the circuit court of appeals act.

Mr. President, the differences to which I have referred as
between the original amendment offered by myself and the
pending amendment lie in these respects: First. my original
amendment referred to the proceedings as the filing of a bill
in equity. That language has Deen modified. The Clayton
bill referred to the proceeding as an appeal from the commis-
sion to the United States court. The pending amendment refers
to it simply as filing an application for review.

In the first amendment proposed by myself I did not attempt
to state the effect that the order of the commission would
have in the United States district court. I assmued, of course,
that the burden of proof would be on the party having the
affitmative of the issue. In the Clayton bill it was provided
that the findings of fact before the commission should be prima
facie proof in the court above, and that is the provision of the
pending amendment.

In the Clayton bill there was no provision as to the eflfect
which the so-called appeal to the distriet court would have
upon the order of the commission. In the amendment which I
have presented this afternoon, as well as in an amendment pre-
sented by me a few days ago, there is a provision that the
appeal shall pnot stay the proceeding without the filing of a
motion by the aggrieved party and a hearing thereon.

The Clayton bill and the pending amendment differ very
radically from the provision of the bill as reported to the Sen-
ate by the committee, in that the committee bill did not have
any provision for a review or an appeal by the accused corpo-
ration. In the committee bill there is no provision even for the
filing of a complaint. The commission, if it had information
to the effect that there was unfair competition, which seemed
to justify its intervention, could simply serve a notice on the
corporation to come before it within a period of 30 days and
show ecause why an order should not be issued against it to
desist from the alleged unfair competition: but there was no
provision in the committee bill requiring the commission to give
any detailed information to the accused corporation which
would advise it of the offense charged or give it an oppor-
tunity to meet its accuser in a reasonably fair way.

Under the committee bill, if the decision should be in favor
of the accused corporation, there was no provision for any
record whatever. The corporation would have been put to the
ex.pense.ot a trial without the benefit of any record Iui its behalf
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in ithe event that it was found to have complied with the Iaw.
On the other hand, if the finding of the commission- should be
against the corporation then the corporation was put in this un-
fortunate predicament: It was either compelied to comply avith
the order of the commission. though it might have felt it was
aggrieved thereby, or it wonld be -compellec to openly defy the
order of the commission and await a proceeding by the commis-
sion in the United States district court in order to compel it to
eomply. 1 think most of the Senators who have investigated
this subject felt that it would be doing a very great injustice
to an accused corporation not to provide that it should have its
day in court.

I think that, briefly stated, those are the principles contained
in each cof the bills and nmendments which have been presented
to the Senate.on this subject; and I believe that, upon eareful
consideration. It will be found that the pending amendment
contains the best parts of each of the several amendments to
which 1 hsave referred.

Mer. REED. Mr. President, I wish to ask, before .he Ben-
ator takes his seat——

The PRESIDING OFFICER (Mr, Chamuror in fthe chalir).
Does the Senator from -Ohio yield to the Senator from Mis-
souri?

Mr. POMERENE. 1 do. ]

Mr. REED. Has this amendment made any .change in the
definition of ‘‘unfair .competition” as that.phrase sos con-
tained in the section to-which this is offered as an amendment?

Mr. POMERENE. It has not. The provisioir in that behalf
is just the same as it was in the original provision.

Mr. REED. 1 listened to the Senator's remnrks the other
day, in which I understood bim to take the position that the|
piovision * unfair eompetition in comumerce as hereby .declare?’
to be unlawful”™ would be restricted in its meaning to the
meaning which has been given to that term by ‘he eourts. I
understood him to hold at that time that there was a fatal de-
fect in the bill because it did wnot give a definition for that
phrase. 1 find it now copied in the same manner . the amend-
ment which the Senator offers, and I am anxious to know
whether the Senator has changed his mind with reference 1o
the construction of that phrase. i

Mr. POMERENE. AMr. President, 1 have not changed my
mind as to the construction which I then placed upon the lan-
guage of this bill. Withont attempting to go Into a rehearsal |
o my argument of the other day. I may state briefly that my
position then was that the phrase * unfair com setition” as|
contained in this bill would be rvestricted by the courts ito|
such praetices as were regarded as anfair competition onder|
the common law: and. believing that it should have and would |
have that restricted meaning, 1 stated that 1 felt that it could
be coustitutionally defended. !

- staten further that if it were to have the brozder significa-
tion which is attached to those words by other Members of
the Sennte. then I should doubt its constitutionality, becanse,
nnder the bronder constrnetion, in my jndgment. it would be a
delegation both -of legislative and judicial power. !

1 do uvot think, however, in view of the fuct that it can be!
idefended with the restricted limitation which I believe the court |
will place upon the words “uufair competition ™ we ought to
hesitate. because the court might give them the broader con- .
struction.

1 recognize the faet that when it comes to the question of con- |
stitutional lnw and the courts are seeking te determine whether
the statute is constitutional eor not, if it is susceptible of two
constructions, one of which wonld make it eonstitutional and
the other make it nneounstitutional, then the court would adopt
the former construction.

Mr. WALSH and Mr. REED addressed the Chair.

The PRESIDING OFFICER. Does the Senatar from Ohio
yield; and, if so, to whom?

Mr. WALSH. 1 merely want to say a word in view of what
has been stated by the Senator from Ohio.

Mr. POMERENE. I will yield ‘to the Senator from Montana
in 1 moment. If the Renator will pardon me further, T desive
to say that 1 understand a number of Senators on the com-
mittee have views differing from mine on this subjeet. 1 wns.
simply voicing my own views the other day, as I am now, in’
that bebalf.

Mr, WALSH. DMr. President. it was in reference to that
feature of the matter that 1 desired to say a word, because the |
authorship of the amendment was attributed by the distin-'
guished Senator from Ohio [Mr. PoMERENE] partly to myself in
some remarks he made sometime ngo. ‘Speaking for myself, 1 I
‘do mot at all agree that the phrase “unfair competition ™ will |
Teceive or can receive so restricted aconstruction by the courts,
and 1 do mot believe that it will ‘be construed as that phrase |

was understood :at common law. if under the eommon law it
was restricted In its meaning to include only the snbstitution of
the goods of ene man for the goods of another. 1 believe that
when constroed by the court it will be given the meaning
which it has to-day in common parlance and the accepted sig-
nificance that it has in the literature of this, our.day. :

Mr. POMERENE. Mr. President, I desire to say. in answer
to the Senator, that I 'had konown what his view was on that
subject well, and I do not believe under the common-law eon-
struction that the phrase would be given even the narrow and
limited menning which the Senator would attach te it by his
expressed words.

Mr. REED. Mr. President, I understood the argument of
the Senator from Obio the other day npon this partieular gnes-
tion to be in substantial agreement avith the pesition 1 ‘have
taken, with the possible exception that perbaps the Senator
from Ohio held the view that the term “ unfair competition™
hnd by some courts or court been extended slightly beyond
the mere matter of the substitution of the goods of one man
for the geods of another. but I thought he ™eld to the view
that it had an exceedingly narrow and limited meaning and
that ‘the :courts in eonstruing the term would look to the defini-
tions which had been given to that term by the courts.

I therefore can not withhold an expression of surprise that he
will bring in an amendment using identically the same lan-
guage. because if the words have the exceedingly restricted
meaning that I contend they have, or if they hav> the limited
meaning the Senator from Ohio holds they have, if I under-
stand him correctly, then we would aceomplish but little by
all this legislation. because we would not reach into that ‘feld
which all concede eught to be carefully .embraced in any law
that is to be passed. I can not understand the position of the
Senator fram Ohio now. 1 sy that, of course, in all kindness,

Mr. POMERENE. Mr. Predident, T am very sorry that the
‘Benator does not understand me. T think 1 understand my own
position in this matter, and I recognize the fact that the con-
struction I would place upen 'these avords is a narrow constpuc-
‘tion -compared with the field which it is heped to cover by
other members of the committee; but. on the other hand. if
we will examine the authorities, whether they be text writers
«or adjudications upen the subject of what is unfair competition,
we will find that that -expression has a pretty broad scope,
and it is because 1 believe that faet thsat T am willing to sab-
scribe to this amendment as it is. I think that it is a step in
the right direction. and I hope to see it passed by this Con-
gress. I think that, with ‘our future experience under it., we
will get much more light, and 1 hope that in the mear future
the disenssion of this subject will enable some one to define
with exactness the words * unfair competition.” T «can not
«do so, and I have mot seen anyone yet who has ‘been able to
define those words; at least to my satisfaction.

Mr. REED. Mr. President. in view of the statement made by
the SBenator from ‘Ohio, I wish he would tell the Semmte—he has
servedl on the Committee on Interstate Commerce and is a very
fine lawyer—what he thinks is entbraced swithin this term; what
practices outside of the substitution of the goods of one man
for the goods of another, and, if he ean, 1 hope he will tell me
where 1 can find the rule settled in the books. :

Mr. POMETENE. Mr. “resident, the Senator might just as
well .agk me to define what cases were embraced in the word
*fraud.” No court has been able to define it. No legislative
‘body has been rble to define it. We have got to depend very
largely mpon the light we hawe gotten from the adjudications
apon the subjec' : and the same rule must apply when it -comes
to what ‘is to be embraced /in the phrase * unfair competition.™

Mr. REED. But, Mr. President, if I were to ask the Senuator
to state what acts er classes of acts are embraced within the
term “ fraud,” the ‘Senator would have not the slightest besita-
tion in maming a great number. He could give numerons illus-
trations. For instance, he could say that if an attorney em-
ployed to represent a client were to deal with the client’s prop-
erty it would 'be fmaudwlent, umless he deualt with the eclient's
full acquiesence and knowledge. He could say that if a man
put his property out of his hands for the purpose of defeating
‘his ereditors. that was an act of fraud; and T need not multiply
instances. Indeed, I couwld stand here. 1 suppose, until night

| and think of instances of fraud that have been condemned by

the books.

‘One specific instance to which the term applies has been rTe-
pentedly eited. 1 read here the definition of *unfair eompeti-
tion™ from three of the law dictionaries, and they all agreed
‘that it covered simply the substitntion of one mun's goods for
theose of another. The Sensator says he thinks it is broader than
that, ‘and yet he gives us no bound, no limit, no indication ef
how far it will go. :
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If that is his view I am a little surprised that he brings in a
bill with that kind of language repeated in it. I understood he
was opposed to section 5 because of the very vagueness and in-
definiteness of that language. I may have misunderstood him.

The importance of section 5, in my judgment, does not rest
in the details as to how it is to be enforced. The importance
of section 5 rests in the question as to the scope of the authority
and the jurisdiction we are about to confer. Indeed, the other
matters are matters of detail; and I had hoped, when this
committee of learned gentlemen, whether it is a voluntary com-
mittee or a regular committee, got together last night that they
were going to bring us in either a specification of the acts and
practices that are to be prohibited, or at least a general defini-
tion which would enable the business man and the lawyer and
the eitizen generally to know what authority the commission
had and what his rights were. Instead of that we have the
same old vague language, and three of the men Wwho workes
upon this bill last night have three different ideas about it
NOW.

It seems to me that there is not such a dearth of talent that
we can not at least write down what we intend to cover. I am
disappointed. 1 hope this matter will lie over until to-morrow
ancg beiprlnted, and that the Senate will have a chance to ex-
amine it.

Mr. POMERENE. Mr. President, if the Senator from Mis-
souri is able to define the phrase * unfair competition,” there
will never hereafter be any task which he can not perforin. I
do not think it is possible to define those words in the present
state of the law so as to embrace everything which anyone
might feel ought to be included within the prohibition of this
bill; but the mere fact that some of my colleagues and myself
agree that certain things are embraced within its terms, and we
differ upon the question whether certain other things are em-
braced within its terms, is no reason why we should not try
to legislate upon the subject and thereby put a stop to those
things about which we do agree.

I understand, from the views that I entertain upon this sub-
ject, that there are many, many branches of deception and fraud
wlich are covered by the term “ unfair competition."” We can
say generally that it refers to that class of acts whereby one
dealer seeks to make the public believe that his goods are the
goods of another. There are hundreds of different kinds of
practices which may be embraced within that classification. It
goes to questions of espionage upon the business of another. It
touches upon the question of trade-marks. That is only a very
small part of the kind of acts which are now known as * unfair
competition.”

I regret that I am not able to define the words more explicitly,
and I should be glad to have some one else do it; and I know
of no one who could venture upon that field with greater pros-
pects of success than my very learned friend from Missouri.

Mr. REED Mr. President, every time there is an objection
raised to the language the answer is, ** Well, it is true we do not
know what it means; we do not know what w> mean ourselves;
but we are going to do it, and if youn do not like it you write a
law that is all right.” That is the spirit.

Mr. President, as long as I live I do not intend to vote to vest
in a board of men the power to do something of great moment
and great sweep and great gravity when I do not myself, at
least, entertain a clear idea as to the powers I have granted.

Is it possible that Senators charged with writing a law are
willing to write a Inw about which they confess in advance they
have not the slightest conception as to its scope or meaniug, and
that they will do that simply because they find difficulty in
expressing a rule? Is it possible that we are willing to confer
upon any board of men, whether they be lawyers ur commis-
sioners or judges of courts, a power which we can neither un-
derstand nor bound nor describe? Are we willing to confer
that kind of power on .uman beings? Is there any man here
who has ever practiced before a court, who has ever seen the
inside of law books, who is willing to subseribe his name to a
bill when h eays in advance that he has no idea as to what is
covered by that bill?

It seems to me that i an utterly indefensible position. I can
understand the Senator from Nevada, and I ean understand his
position. It is logical, whether it be sound or not; it is coherent,
and each part of it ecan be reconciled with each other part of it,
if you can divide up an opinion. You certainly can divide a
theory. The Senator from Nevada holds to the doetrine,
broadly, that we have the right to confer upon these three
men the absolute power, in their discretion and guided by their
judgment, to say to all of the business men of the United States
what they can do and what they can not do. He has a definite
idea. He is willing to confer that vast and limitless power upon

five men. But my friend from Ohio astounds me when he says |

that he does not belleve we are vesting these powers within the
diseretion of a commission, but that he thinks e are conferring
some power, and he has no iden how far that power goes, or
what it embraces, or to what extent it may be exercised.

I heard the Senator’s speech, and I heard him say:

One of the most unsatisfactory features of this bill is that which
declares unfair competition to be unlawful, without any attempt to de-
fine what unfalr competition is; and 1 have seen no bill thus far which
eliminates that objection. I was led to belleve, and 1 belleve now, that
if it were to become the law of the land the courts would bold that the
words * unfair competition ” mean only such practices as are held to be
unfair competition under the common law. can not believe that the
term “ unfair competition ™ could be used In its colloguial or popular
sense, If it has o colloquial or popular sense, which 1 do not believe,

And so on throughout this very interesting address the other
day the Senator from Ohio held to the limited construction. If
it is limited to the definitions laid down in the common law, if
that is what this term means, then, of course, we know what we
are legislating about; but that meaning is so limited that it will
work no benefit to write it in this bill.

The Senator intimates, without exaetly saying, that he thinks
the language will go further than that, but he does not know how
far it will go. He does not know where it will lead us. It
seems to me that it is a case of the blind leading the blind. It
seems to me that we are wholly unjustified in taking a position
of that kind.

Mr. President, I have talked upon this bill until T have no
right to take the time of the Senate further. The Senate is not
considering this bill, Mr. President. The Senate is Inrgely ab-
sent. The Senate has been largely absent, or the Senators;
and when the discussion is on Senators largely remain away
from the Chamber.

I attended a meeting the other night when there were a great
many gentlemen present who said they were going to be in this
Chamber and attend to their duties.

Mr. THOMAS, All of them.

Mr. REED. And yet this discussion has gone on, and there
have been many very able addresses made to empty benches.
We are about to vote upon a proposition that affects the welfare
of every man, woman, and child in the United States, aflects
all our business policies, reaches out into a new fleld that is
radically different from those we have occupied, and I regret
to say the Senators are not analyzing and considering this legis-
lation.

I appeal to my friends on this side of the Chamber whether
we can afford to make a great mistake. I appeal to every man
who understands—and we all do understand—the fundamentals
of our Government whether we are prepared to grant an un-
limited and onbounded power to a board of men; whether we
are willing to enact a law when the four or five or six authors
of that law all entertain different views as to what it means,
and those opinions, not as to mere shadow ground, not as to
doubtful questions, are as far apart as the North Pole and the
Southern Cross.

Of course there is a shadow ground about every law. We
reach a point where complicated facts may fall upon the right
side of the line or upon the left. You can not draw a law as to
which that condition will not arise, but you can draw laws
that are plain as to their rules, and then the only question of
doubt arises from applying that plain rule to a complicated
condition of facts.

Mr. WEEKS. Mr. President, a few moments ago I directed
an inquiry to the Senator from Ohio, asking him to explain
the provision which is now under consideration and how it
differed from an amendment which he had heretofore offered.
While he was making the explanation—and I think it was clear
and conecise—I tried to plice myself in the position of a client
and to place him in the position of my attorney telling me
what I could do under this law. The longer I heard his ex-
planation the more convinced I became that its title should be—

A bill to boom the legal profession and to increase the emoluments
of the members thereof.

The - Senator from Ohio has assured us that be does not
know just exactly what this is going to mean or what the re-
sults will be. I am inclined to vete for the amendment which
he has offered. I want to read it over once or twice before
doing so, to try to come to a conclusion as to what it meaus,
put I am ineclined to vote for it, for it seems to me that it is
an improvement on section 5 of the bill. In faet, I think any-
thing would be an improvement on that section. I am willing
to take the assurance of the Senator from Ohio, who is a good
lawyer, that possibly it will remove the constitutional objection
which rests against the bill.

Now, we talk about the *new freedom” or some kind of
freedom which is going to surround the business men of this
country who are surrounded by a maze now. That condition
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will be Increased by this legislation. Somebody has prepared a
letter which, 1 think, was first published in the New York Sun—
I found it in the Boston Traveler of yesterday—which illus-
trates about the condition that the business man will be in
when this legislation is adopted. I will read it to the Senute.
It is from one corporation to another—directed to the Smith
Manufacturing Co.—of course a hypothetical company—of
Rochester, N. Y.:

BMITH MANUFACTURING CO., Rochester, N. Y.

GENTLEMEN : Referring to your letter (see Postal Regulation. p.
126, pp. 44) of the 28th, we (a corporation organized under the laws of
Ohio certificate filed in the office of the secretary of New York State,
N. Y.) beg to advise you that we can quote the price of $20 (see U. 8.
R. 8., laws of 1014, see. 18) per ton, carload lots (see Interstate Com-
merce ruling 256; see also dicta in 128 U, 8., 264: Brown v. Penn-
sylvania R. R. Co., 168 Pa., 267). This quotation is special to Iycvu
(see ruling of Department of Justice in the matter of Brown Mil ln‘g
Co.). and is made subject to our right to claim immunity (see N. Y.
Penal Code, p. 48)., If you receive a better quotation from any other
of our competitors, you will, of course, advise us under the authority
of United States Revised Statutes, page 2247, subdivision 2. We shall
be glad to fill your order (subject to rule laid down In leading case
of fackmn ©v. Cobb, 126 U. B., 232), and will ship aecording to your
mstrucgon {seel Rule 37, N. Y, Publicity Commission).

ery truly, yours, J. P, JOXES,
President Jones Manufacturing Co.
[Laughter.]
STAaTE OoF OH10, County of Fairfield, ss:

J. P. Jones, being duly sworn, deposes and says that he has sub-
mitted the roregolnggietter to his counsel. and has been advised that it
is legal ; that deponent is not a director of any bank, trust company, or
transportation ecompany; that the Jones Manufacturing Co. has never
had its charter forfeited, nor has deponent ever been indicted by either

Fede! rand jury.
BiAtS o Rederali i and ISty P. P. WHITE, Notary Public,

[Laughter.]

Mr. SUTHERLAND. Mr. President, I judge from the article
which the Senator from Massachusetts has read that the supposi-
titions gentleman who wrote the letter must have ll_lo_ugh.t this
proposed statute, with reference to * unfair competition,” was
pretty nearly as elastic as the Senator from Nevada regards it.
I think he must have had in mind the rules of construction laid
down in a note on the construction of exemption statutes to a
case found in Forty-fifth American Decisions, and which rules
1 think the Senator from Nevada must also have had in mind,
because he has given a meaning guite as liberal and elastic to
this term *“ unfair competition,” according to the statements
which he has from time to time made.

1 think I will trespass on the patience of the Senate long
enough to read it:

The rule that statutes in derogation of the common law shall be
strictly construed, has no application to homestead exemption laws,
The right to sell the real property of the debtor for E)nyrm-nt of his
debts was not a common-law right, but is Eurely statutory, and hence
the rule ean have no application, and such statutes will be liberally
construed,

This reason for the nonapplication of the rule does not nppl{ to
statutes exempting personal property. It was at commoun law subject
to execution and undoubtedly its exemption is in derogation of it.

Then the note goes on further and says:

They are humane in their nature and are generally liberally con-
strued.

Thus, under the broad and liberal construction of these laws, terms
supposed to be very definite in their meaning, have become exceedingly
elastie.

As I think this term is definite In the strict meaning of the
law.

In the sheltering egls of statutory construction it has been found
that a statute exempting a * team ™ will also exempt a two-horse
wagon, probably because the team draws the wagon after it, or, in the
language of the laws of conveyances, the wagon Is attached to and
runs with the team. (Dains . Prosser, 32 Barb., 200.) Under the
magical shadow of u statute construed in the case of humanity, a
heifer not 2 years old and wholly unknown to her masculine affinity,
the bull, has been transformed into a cow. (Freeman v. Carpenter,
é(} Vt., 433; B. C,, 83 Am. Dec, 210. Carruth ». Grassie, 11 Gray,
11.)

[Laughter.]

Two calves 9 months old, having but lately undergone the process
of weaning. have suddenlf' been promoted to the dignity, have been
clothed with the toga virllis, as it were, of “a yoke of oxen or steers.”

[T.aughter. ]

The bucolic judge learnedly .remarks: * They are calf-steers or steer-
calves, * * * TThese steers were not helfers, they were not bulls,
and therefore must be steers” (Peck, J., Mundell v. Hammond, 40
Yt., 641) ; and they were held exempt.

[ Langhter.]

Under the term *a yoke of oxen,” a wild and untamed steer, 20
months old, whose neck ne'er knew the yoke nor back the lash, has
taken shelter and been l—»rutected from execution. . (Mallory v. Berry,
16 Kan., 293.) And as if the statute were an Aladdin’s lamp to effect
& transformation, or judges jugglers to mix up words and meanings, a
cart. was held to Include a four-whecled wagon: (Favers v. Glass, 22
Ala., 624,) A yoke of oxen included a single ox. (Wolfenbarger v.
Standifer, 3 Bneed, 659.) mule is a horse in Texas. (Allison v.
Brookshire, 88 Tex., 199.) But Tennessee goes Texas one better,

There a jackass™ is cosmopolitan in his nature, and may be ecither
* horse, mule, or a yoke of oxen.” !

[Laughter.]

An explanation might be found for a jackass being a horse in the
mathematieal axiom that things which are equal to the same thing are
equal to each other, and each is a balf brother to the mule; and so
one ‘might be found for a jackass being a mule under the statute which
considers half blood the same'as whole blood; but why a jackass is
an ox or a yoke of oxen must forever remain shrouded in deep and
Inscrutable mystery. (Richardson v. Duncan, 2 Heisk,, 220.)

[Laughter.]

Mr. HOLLIS. Mr, President, the amendment offered by the
Senator from Ohio is intended to define more precisely than
the committee bill does the jurisdiction of the court over the
orders. of the proposed Federal trade commission. The bill as
reported by the committee is indefinite in that respect.

The three views that are offered for the consideration of the
Senate are these. The first bestows upon the commission the
greatest possible power to determine what is a method of unfair
competition and leaves to the court as little appellate jurisdie-
tion or revisory power as possible. That method might be
compared to the average case at law which is sent to the
appellate court by writ of error to determine whether there is
sufficient evidence to warrant the verdict or the finding of the
court below. That is the extreme view in that direction.

The extreme in the other direction is the one which proposes
to give to the finding of the commission nothing more than a
complaint, where the record is to be transferred to the appel-
late court, and that court is to try the case de novo on such
ev}ildence as may be offered at that time by one side or the
other.

The third method, and the one which has been adopted by the
Judiciary Committee and is found in the Clayton bill as re-
ported to the Senate, gives to the findings of the commission a
prima facie weight, and the court is then to take the record
from the commission and accept the findings at their prima
facie value, but may admit other evidence, newly discovered, if
it seems to the court to be just.

The Judiciary Committee has struggled with this problem
and has reported a very fair and definite method of review of
the findings by the Federal trade commission. The amendment
proposed by the Senator from Ohio, as I understand it, differs
from the mode adopted by the Judiciary Committee in only two
or three minor particulars. One is the review from the decision
of the court. The Judiciary Committee allows an appeal, I
believe, directly from the United States district court to the Su-
preme Court of the United States. 'The amendment offered by
the Senator from Ohio provides that the review of the district
court’s decision shall be by the circuit court of appeals. with
the usual resort to certiorari, or by certificate from the circuit
court of appeals to the Supreme Court of the United States.
The amendment proposed by the Senator from Ohio follows
the order of the Judiciary Committee's amendment. It adopts
the phraseology and is very nearly the same.

I shall vote for the amendment offered by the Senator from
Ohio with pleasure, and I hope that it will be adopted, becanse
in one or two particulars it seems to me to be an improvement
upon the Judiciary Committee's method.

But I wish to give notice to the Senate that if the amend-
ment proposed by the Senator from Ohio be not adopted, I shall
offer an amendment which is modeled exaetly upon the proposed
method of review that has been reported by the Judiciary Com-
mittee, so far as it applies to the case in hand, and ask that
that be adopted. That amendment I offered this morning, and
it has now been printed and is available.

I ought to say that I did omit from the Judiciary Committee's
amendment one paragraph, but I have no objection to having
that reinserted, which provides a penalty for disobedience. In
the Clayton bill the disobedience which was intended to be pun-
ished was of a much more inclusive character than the dis-
obedience under the trade-commission bill, and the penalty of
$100 a day, while it is all right in the Clayton bill, where it
will remain, would be rather drastic in the trade-commission
bill. I think that is the only particular in which I have varied.

While I am on my feet, Mr. President, 1 desire to hrve pnt in
the REcorp, where it may be available for the Senate, the entire
decree by Judge Kenesaw M. Landis in the case of the United
States of America, petitioner, against The Central West Publish-
ing Co. and others. This decree has been already referred to in
the Senate, but it may be well for me to eall attention directly
to five different kinds of methods of unfair competition that
were thought by Judge Landis to come under the term * unfair
competition.” I will read from the second paragraph of that

decree: .

2. That the defendants herein and each of them have both sepa-
rately and in concert committed acts in unfair competition against
mutual competitors, and that these defendants and ea

of them as to
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gald matters be permanently and speclfically enjoined and restrained
from either directly or indirectly, separately or in concert, through their
agents or employees, from in any manner committing or doing any acts
o? onfair competition agalpst the competitors of either of these de-
fendants, and that specifically each be permacently enjoined from thus
doing or aiding in doing any of the following acts,

1 ask the Senate to note that that is exactly the form that is
followed by any court in equity when it enjoins a trespass. It
first enjoins the committing of trespass upon the property of
the complainant in general terms, and then goes ahead and
specifically indicates the particular forms of trespass that the
defendant is commanded not to do; for instance, breaking down
a fence. treading down the grass, cutting a tree, picking berries,
or what not.

Judge Landis after laying down the general injunction that
the defendants must refrain from committing any acts of un-
fair competition and leaving it to the defendants at their peril
to know what are those unfair acts of competition, as a ruole of
guidance to make it more specific and to give them less chance
to come ioto court and make excuses if they are cited for con-
tempt, lays down these particular acts:

(1) From ande=selling any competing serviee with the Intent or pur-
pose of injuring or destroying a competitor of either of these defendants.

(2) From send’ng out traveling men for the purpose or with instrue-
tions to infi c t s of such rompetitors of either of these
defendants, so us to secure the trade of such customers, without regard
to the price.

(3) From in aur manner or for any lencth of time selling his or Its
service In either plate, ready print, or matrices, elther separately or one
service with another, at less than a fair and reasonable price, with the
purpose or intent of injuring or destroying tbe business of any com-
petitor of e:the: of these defendants.

{4) From threatening any cusiomer of a competitor with starting a
competing plant unless he patronizes one or the other of these defend-

m}%) From threatening the competitors of either of these defendants
that tuey munst elther cease competing with defendants or sell out to
one or the other of the defendants hercin, and from threatening that
unless they do their induestries will be destroyed by the establishment
of near-by plants to actively eompete with them or by any other method
of unfair competition.

That is, Judge Landis, one judge on the Federal bench, and a
judge of great ability and great experience, first enjoins the de-
fendants from committing any acts of unfair competition. He
then defines five specific classes of unfair competition and winds
up by saying, * or by any other mefbod of unfair competition.”

Quoting, now. from the fifth paragraph:

5. That each of the defendants named in this petition be ifically
and permanently enjolned and restrained from combining or joinlng In
a ts—

nfa?cor unfair competition either against another or against any
mutnal competitor;

b) Looking towurd a combination between any of these defendants:

©) Any acts done with the intent or purpose of driving ont of the
fndustries In which tliey are now engaged of either of these defendants,
or of ary of their competitors.

The Senate should note that Judge Landis in this formal and
solemn decree put each of the defendants at his peril to know
what was unfair competition.

This decree merely indicates a part of the things that a man
who is fit to sit apon the bench may decide to come within the
general term * unfair competition.”

Before 1 sit down I ask leave to have printed in the Recorp
as a part of my remarks an editorial from the World-Herald of
Omaha, Nebr, This editorial was offered by me about a week
ago and was objected to by the Senator from Michigan [Mr.
SmriTH |, probably because he thought it might be offensive in
some way to the Senator from Nebraska [Mr. Hircucock]. I
have shown it to the Senator from Nebraska, and I offer it now
without reading, with his approval and knowledge.

The PRESIDENT pro tempora. Unless there is objection the
decree of Judge Landis and the editorial will be printed in the
Recorp. The Chair hears none, and it is so ordered.

The matter referred to is as follows:

In the District Cowrt of the Un}tﬁf States for the Northera District of
United States of America, petitioner, -v. Central-West DPublishing Co.,

Western Newspaper Union, American FPress Association, et de-

fendants. No. 3&3& Decree.

This cause, coming on for hearing on this 34 day of August, A. D.
1912, before the Mon, K. M, Landis, district judge of this court, and
the petitioner having np‘Fearrd Iar its district attorney, James . Wil.
kerson, and by Willlam T. Chantland, special assistant to the Attorney
General, and having moved the court for an infunction in accordance
with the prayer ufﬁm petition, and it appearing to the court that the
allegations of the petition state a vaose of action against the defendants
under the provisions of the act of July 2. 18{i0, known as the antitrust
get, and that th2 court has jurisdiction of the persons and the subject
matter, and that the defendants have each been regularly served with

roper process and have filed their answers to the T’ﬂﬂon. and that
he defendants, Central- West Publishing Co., Western Newspaper Unlon,
Western Newsp:ll;u'r Union of New York, George A. Joslyn, Jobhno F.
Cramer. H. H. Fish, and M. H. McMillen, r?iy their attorneys. J. H.
Cowin,. John J. Sullivan, aad Charles F Harding, and the defendants.
American_ I'ress Association, Courtland Smith, W. G. Brogan, and
Maurice F. Germond, by their attorney. Charles A, Brodek, have given
and do now give In open court thelr consent to the rendition and enter-
ing of the following decree:

Now. therefore, it is ordered, adjudged, and decreed :

I. That the defendants, and each of them. are found and they are
hereby declared to bave been and to be now engaged in an attempt to
monopolize interrtate trade and commerce in the business of shipping
ready-print papers. matrices, and stereotyped plates, and in the dissemi-
nation of news among the several States of the Union, all done and
carried on in violation of the act of Congress of July 2, 1800, commonly
known as the antitrust act.

11, That the defendants herein and each of them have both sepa-
rately and in concert committed acts in unfair competition against mu-
tual competitors, and that these defendants and each of them as to =nid
matters rmanentlv and specifically enjoined and restrained from
either directly or indirectly. separately or In concert, throngh their
n?-onts or employees, from in any manner committing or doing any aets
of unfair competition against the competitors of either of these de-
fendants, and that specifieally each be permanently enjoined from thus
doing or aiding In dolng any of the following acts :

(1) From underselling any competing service with the intent or
purpose of Injuring or destroying a competitor of cither of these
defendants,

(2) From sending out traveling men for the purpose or with lnstrue-
tions to influence the customers of such competitors of either of these
?.?'Eﬂd““r‘fc' 80 as to secure the trade of such customers, without regard

c B,

(3) ¥rom in any manner or for any length of time selllng his or
its service In cither plate, ready print, er matrices, either separately
or one service with another, at less than a fair and reasonahﬂ' price,
with the purpose or iotent of injuring or destroying the business o
any competitor of either of these defendants.

(4) From threateniug any customer of a competitor with starting a
gntrln l;.ll:;!g plant unless he patronizes ome or the other of these de-
(] A e

(5) From threatening the competitors of ecither of these defendanta
that they must either cease competing with defendants or sell out to
one or the other of the defendants herein, and from threatening that .
unless they do thelr industries will be destroyed by the establishment
of near-by plants to actively compete with them or by any other method
of unfair competition.

II. That the Aefendants, Western Newspaper TTnion, Western News.
gnper Union of New York, Central-West DPublishine Co., ree Al
oslyn, Johu F. Cramer, I. M. Fish, and M. H. MecMillen, be, and tney
are hereby, permanently enjoined from either directly or indirectly, by
themselves. or through their agents or employees, from in any maoner
continning to do any acts in uonfair competition against the other
defendant company in this petition mm(ﬂ to wit., Ameriecan I'rrss
Associntion, as alleged in divisions 6 and 7 of this petition, and var-
ticalarly that they be thus enjoined from doing any of the following

acts :

(a) From combining or attempting to combine with sald defenoant
American Press Association, either by pu , stock ownership, or in
any other manner.

(b) From huldiuf out Inducements, in the way of eontrol or other-
wise, to the sald American I'ress Assoclations, or either of them, or
any of their officers, agents, or empl to induce or compel a com-
bination between the Western Newspaper Unlon and its allied concerna
and the American P'ress Assoriations.

(e) From selling any of thelr product or services at less than a fair
and reasonable profit, or at cost, or less than cost, with the purpose or
intent of Injuring or destroying the interstate trade and commerce of
the American Press Association, or of any other competitors.

(d) From in anv manner, either directly or indirectly, causing any

erson or persons or company to purchase stock or become Interested
f'n the American Press Association for the purpose of or with the
effect of harassing the sald American I'ress Assoclation by uncon-
fonable or unore bl demands for an examination of its books
or Inguiry into its business methods, or the Institution of suits, with
such or llke purpose ir view,

(e) From in any manner, elther dimtlfr
eausing, or permitting their ngents or employees or traveling salesmen
thronghout the country, to clrculate re?orm or to intimate or convey
the impression that these defendants will put the American I'ress Asso-
elatlon out of business, or that the American Press Association will ant
be able to continue in business against the competition of the defend-
ants, or that the American Press Association infends to or Is about to
combine with the defendants or the defendants with them, or to inti-
mate or eonvey the impression that unless publishers approached by
such salesmen deal with these defendants, they wlll be diseriminated
agalnst as soon as the American I'ress Associaflon shall be put out of
business by the competition to which it is being snbjected,

(f) From sending out traveling men for the purpose or with In-
structions to Influence the customers of the other defendants hereto,
mﬂ as to secure the trade of such customers, without regard to the
price.

(g) From in any manner threatening or intlmating that they will
start competing papers at points where customers of the American
I'ress Association or other competitors refuse to deal with them, elther
in %Iabe or ready-print matter, or both.

{h)y From In any manner promising or intimating to anv publisher
or other person who is a customer of the American Press Assoclation,
or any other competitor, that they will protect such customer :uminsf
expenses and costs In any suit that may arise by reason of the repudia-
tion of any contract between such competitor and such customer,

() From m aay manner retaining or permitting the retention by
their agents or employees of plate metal or other property belonging to
the American Press Association or other competitor of said defendants.

(j) From In any manner offering bonuses of paper or plate service
free or at a nominal Price with the purpose and Intent of indncing or
enabling customers of the Amerlcan I'ress Assoclation or any other
competitor to temporarily change to home-print papers and thus to as-
siat them In hreakluﬁ’rnntracls with the said American I'ress Associa-
tion with lessened chance of linbility for breach of contract; and, fur-
thermore, from offering In connection with such bonus to sell thelr serv-
fee at less than the vsuoal price to such customer of such competitor,
and from offering as a part of such plan the continued use of free
plate for the home-print side of the papers of such customer.

(k) From purchasing or acquiring stock in any other corporatlon, or
interest in any other concern, engaged in the manufacture or sale of
plate matter or ready prip and not a party hereto: and from nc-
quiring the property and busloess of any such cnmgauy. unless appli-
cation be made and permission to make such purchase be granted by

this conrt.
(1) From io any manner unfairly criticizing and abusing the method
of téa said Amuﬁ:na Press A-oc& ertising,

or Iodirectly, instroeting,

tion with reference to adv
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sr from doing any of said things through Its weekly house. organs,
known as the 1'oblishers’ Auxiliary and the Western Publisher, and par-
ticularly from mlsregresentlng through said means the ousiness and
business methods of the American Press Association, with the intent and
for the purpose of taking awa{ the customers of the said American
Press Association, or otherwise Injuring its business,

{m) From in any maunner continuing or participating in unfair at-
tacks upon tbe sald American Press Assoclation, with the purpose of
injuring or depreciating or destroying .the value of the property and
securities of the sald American Press Association.

{n) From malintaining any aoxiliary plant in any eities of the United
States apparently independent, but in fact the property of the Western
Newspaper Union, or its officers and stockholders, for the gl;rpose and
with the intent of making the newspaper trade generally belleve such
institutions to be independent.

IV, That the defendants American Press Association, Courtland
Smith, W. G. Brogan, and Maarice F. Germond be perpetually enjcined
from in any manner, either personally or as officers, or through their
agents or employees, from continuing to commit or assisiing in the
commission of any acts of unfalr competition directed against the de-
fendants Central-West Publishing Co.,, Western Newspaper Union, or
any other of these named defendants' competitors, and that they be
permanent] { enjoined particolarly from in any manner doing or commit-
ting any o the following acts:

(a) From selling its adless ready-print or plate service for less than
a fair and reasonable price, or at cost, or below cost, with the purpose
or intent of injuring the business of these named defendants or other
competitors of the sald American Press Association.

{b) From in any manner unfairly criticlzing and abusing the meihod
of the sald Western Newspaper Union with reference to advertising
through these defendants' ecirculars relating to its bureau of foreign
advertising, or from dolog any of sald things through its weekly house
organ, known as the American Press, and particularly from misrepre-
senting through sald means the business and business methods of the
Western Newspaper Unlon, with the intent and for the purpose of tak-
ing away the customers of the sald Western Newspaper Union or other-
wise injuring its buslpess.

(c) From in any manner continuing or rticipating in onfair at-
tacks upon the said Western Newspaper Union with the purpose of
injuring or depreciating or destroying the value of the property and
securities of the sald Western Newspaper Unlon,

(d) From maintaining any avxiliary plant in any cities of the
Tnited States apparently independent but in fact the property of the
American P'ress Associatlon, or its officers and stockholders, for the

urpose and with the Intent of making the newspaper trade generally
Eellevc such institutions fo be independent.

(e) From sending out traveling men for the purpese or with Instrue-
tions to influence the customers of the other defendants hereto, so as
to secure the trade of such customers, without regard to the price.

(f) From in eny manner retaining or permitting the retention by
their ngents or employees of plate metal or other property belonging to
the Western Newspaper Union or other competitor of said defendants.

(z) ¥rom in any manner offéring bonuses of dpnper or Flare service,
free or at a nominal price, with the purpose and Intent of inducing or
enabling customers of the Western Newspaper Union or any other com-
petitor to temporarily change to home print papers aud thus to assist
them in breaking contracts with the said Western Newspaper Union
with lessened chances of liability for breach of contract, and, further-
more, from offering in conpection with such bonns to sell their service
at less than the usual price to such cusfomer of such comFetitor, and
from offering as a part of such plan the continued use of free plate
for the home print side of the papers of such eustomer.

{h) From purchasing or acquiring stock in any other corporation or
fnterest in any other concern engaged in the manufacture or sale of
slate matter or ready prints and not a party hereto, and from acguir-
ng the property and business of any such comgnn;'. unless application
be made to and permission to make such purchase be granted by this
court. 2

V. Tkat each of the defendants named in this petition be specifically
and permanently enjoined and restrained from combining or joining in
any acts—

(a) Of unfair competition either against another or against any
mutual competitor;

(b) Looking toward a combination between any of these defendants;

{¢) Any acts done with the intent or purpose of driving out of the
industrics in which they are now engaged of either of these deéfendants
or of any of their competitors:

And as to each of the above acts defendants, and each of them and their
officers and agents, are enjoined from doing them, either separately or
in concert or cenjunction with either of the other defendants.

It is further ordered that the defendants, Western Newspaper Union
and the Ameriean Press Association, each pay one-half the cost of this
suit to be taxed.

When in this decree the Ameriean Press Association is mentioned,
reference is had to both the American Press Association organized
under the laws of New York and the American Press Associntion
organized under the laws of West Virginia, or if such portion of the
decree is not appropriate to both, the one is intended to which it is
appropriate,
Y KeExEsAw M. Laxpis, Judge.

[From the Oniab:x (Nebr.) WorlE]]erald. Tuesday, July 7, 1014.]
FOR FAIR TRADE.

The World-Herald is very glad to ackmowledge receipt of a letter
from the American [Falr Trade League, an organization of sunecessful
and widely known business men evidently in sympathy with the gen-
eral purpose of the antitrust legislation now under consideration at
Washington.

The letter, signed In behalf of the league by its secretary, Edmond
A, Whittier, and mailed from headquarters in New York, s, in part,
as follows :

“Admittedly the most far-reaching development in the formulation
of antitrust IeFininliun is the President's approval of the incorporation
in the Federal trade commission bill of provisions declaring * unfalr
competition* to be 'unlawfuol,’ and prescribing that *the commission
is hereby empowered aud directed to prevent corporations from using
unfair methods of competition in commerce.,” The commission, under
these new sectlong of the bill, Is forther empowered to call upon the
Federal courts to enforee its order In the event of disobedience.

* Benator Newlands, chairman of the interstate commerce commitfee,
bas reported the bill to the Senate thus amended. This legislation,

now assured by this agreement between the executive and the legislative
leaders of the majority party will be an admission by Congress of the
evils which are the cause of the country-wide suppcrt of the Stevens
bill *to prevent discrimination in prices and to provide for publicity
of prices to dealers and to the publle’ * * * This new turn
affairs at \Vaablngton has resulted from constant pressure by con-
sumers and small business men for laws which will really penetrate to
the roots of dishonest business practices.”

The letter quotes approvingly an cditorial from a St. Paul news-
paper-——the News—which declares that * the nub of the legislation™
now before Congress is this: * Declaring unfair competition in com-*
merce unlawful and creati a commission to drag it into the open.”
“That's all there is,” declares the editorial incorporated into this
letter of the Falr Trade League, “ to this awful threatened Interference
with prosperity."”

The letter to the World-Herald from this organization of business
men concludes in this wise: “A word from yocu will help every honest
merchant and every consumer in the eountry. Will you say it?"

We will cheerfully. And we have repeatedly. And we will, further-
more, call to the attention of our readers the standing of some of these
American business men who, rather than throw stones at a Demo-
eratic President and Congress for * interfering with business,"” are
standing back of their cfforts to set honest business free.

The president of the league s Charles H. Ingersoll, manufacturer of
the famous * dollar watch,” The vice president is Dr. Lee Galloway,
professor of commerce and Industry in New York University. On the
executive committee list aip ar such names as these:

J. I'. Archibald, ex-president National Retall Jewelers' Associntion.

Bartlett Arkell, president Beech-Nut Packing Co,

J. E. Baum, president Supplee Hardware Co,, of Philadelphia.

4 Frank B. Connolly, vice president Natlonal Retall Grocers' Associa-

OT1.

Abraham Erlanger, president the “* B. V. D." Co.

Henry B. Joy, president Packard Motor Car Co.

W. K, Kellogg, president Kellogg Toasted Corn Flake Co.

Alfred Lucking, counsel Ford Motor Car Co., and a number of others
of similar high standing.

And on the advisory committee appear the names of officers of such
well-known corporation as the Glastenbory Knitting Co., the Contoo-
cooh Mills Corporation, the Kryptok Co., the Interwoven Stocking Co.,
the Globe-Wernicke Co., and a great many others.

These business men want falr trade, regulated and honest competi-
tion—precisely what President Wilson and a Democratic Congress are
striving to promote. They want to make it possible for men to do_busi-
ness in this country without fear of being crushed by trusts and mo-
nopolles, which Is what the Demoecratic Party has been demanding for
these many years. They are not asking that legislation to this end be
delayed or defeated; thef' are asking that it be passed. They reallze
that such legislatlon will * Interfere’ not with honest and legitimate
business, but with business that is neither and that is now interfering
with business that is both, They are urging the country to support the
President and Congress in passing laws that will stop the Interference
with business that is making prosperity lopsided, that has made trusti-
fied and monopolized business all-powerful, and that has all but closed
the gates to independent and genul.uelf competitive enterprise,

The conditlon that has been, as well as the condition the Democratie
Party is striving to establish, are well described in an editorial in the
Indianapolis News, which says:

“A great, and in some respects a wonderful, system had been built
“P largely on privilege—tarilf and other. Through enormous contribu-
tlons to campaign funds the great trusts and rallroads purchased
favors from the Government. few men, with a direct and seltish in-
terest in the matter, decided what our taxes should be. It was a
veritable feudal systemn, based not on birth but on wealth and usm"p('d
power. It is against this system that the natiopal administration,
Encked by the Feople. has arrayed itself. We are seeking some measure
of democracy in
have to-day—and may we continue to have—a Government thaj Is at
least stronger than the Steel Trust. And with it we shall have a more
widely diffused prosperlty and a greater command of the good things of

life than we have ever had. The people have resolved that this country .
be,

shall be what it was meant to the country of the average man,
Whatever sufferlng there Is is due to the fact that the evils were
allowed to grow to such enormous proportions as to make their eradica-
tion extraordinarily difficult, The blame must rest not on those who
are now trying to right the wrongs, but on those who sat etill and
allowed them to reach thelr present proportions.”

The World-Herald is rejoiced to have the evidence that many of the
faremost business men of the country, business men who do business by
adding to the national wealth rather than by gambling in and jusgling
with the wealth others have produced, eunderstand and are In sympathy
with the purpoeses of the Democratic Party.

Mr. WEEKS. Before the Senator from New Hampshire takes
his seat I wanted to make one inguiry. I understood from his
reading that one of the acts which Judge Landis deseribed as
unfair competition was a traveling man approaching the cus-
tomers of another corporation and offering to sell to those cus-
tomers at a lower price than they were purchasing.

Mr. HOLLIS. No; selling to them at all hazards, without
regard to the price. Now, that is a well-known method of unfair
competition.

Mr. WEEKS, What do you mean by all hazards?

Mr. HOLLIS. To make the sale without regard to the price;
to make the sale anyway, so as to drive the other fellow out,
and after you have driven him out and gotten rid of the com-
petition, then have the field to yourself, and put your price up
and charge extortionate rates. That is what is enjoined and
very clearly put. I will read it again if the Senator would like
to hear it.

Mr. WEEKS. That particular case I was interested in.

Mr. HOLLIS. I would.be very glad to read it again:

From sending out traveling men for the [‘mrpose or with Instructions
to influence the customers of such competitors of either of these de-
Een;]gntshm as to secure the trade of such customers without regard
o the price.

trade and commerce, a8 we have it in polities. We -
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Those are the words that were overlooked by the Semator. T
have no doubt he would agree that that was not fair practice.
If not. he will disagree with Judge Landis.

Mr. WEEKS. I wanted to ask how a corporation wonld get
new business in the ordinary course of affairs unless it did in
some way shave the price at which: it sold its goods.

Mr. HOLLIS. The Senator there qualifies and has just shown
where the line is. *“ Without in some way.” Some ways are
perfectly fair, just as some restraints of trade are perfectly
fair. but you must apply the rule of reason, which every judge
has in his bead, for the very purpose. It is perfectly easy in
any definite case laid down before the judge, in connection with
the other practices, to decide whether it is a reasonable and
fair method of competition.

This statute leaves it to the judge to apply the rnle of reason,
precisely. as our courts have under the Sherman antitrust act,
and there can not be any difficulty in the application. There
is no more difficulty thap there is with all laws that are meant
to reach evil practices. There is difficulty in the application of
all of them. The humorous deseription read by the Senator
from Utah [Mr. SurHeERLAND] shows how people in Texas. who
ought to know, can not always tell how to class a jackass and
a mnle. We do not have great trouble here in Washington
telling one from the other. :

Mr., WEEKS. Let me ask the Senator from New Hampshire
how much shave in price he should think would be falr, and
where the line wounld be drawn.

Mr. HOLLIS. 1 could not tell until the Senator should tell
me the class of goods and tell me in what district the sale
was made and for what purpose the sale was made and many
other things. 1 sheunld not know enough about that until the
evidence was put before me, but I will be frank to say that if
the evidence was put before the Senator he could tell very
guickly.

Mr. THOMAS. Mr. President, I would ask the Senator from
Ohio [Mr. PoumereNE] whether he is not willing to strike out
lines 21, 22, and 23 on page 5 of his amendment? It is the
paragraph providing for the publlcation of the reports of the
commission.

Mr. President, I should like {o see, if we are to refer to that
subject at all, a paragraph prohibiting the publication of the
reports of this commission. The people of the United States
are buried under an avalanche of reported cases. ground out
with constant and monotonous regularity by 50 or 60 tribunals,
to which are added those of the Interstate Commerce Commis-
slon and these of some nist prius tribunals, The result of this
grist of deeided cases upon American law is to reduce it to a
state of chaos and confusion.

There is not a lawyer in the sound of my voice who is nor
able to advise his clients what the law is. But not a single
one of them is able to advise his clients what the courts will
derermine the law to be. In appellate cases attorneys were
accustomed at one time to prepare what was called a brief,
which was submitted to the court for its gunidance and instrue-
tion. The attorney's brief of to-day consists always of one
and occasionally of two volumes, made necessary because of
the multitudinous reported decisions upon every conceivable
gquestion which can vex the brain of the avernge attorney.

Now, every added decision serves to increase the confnsion,
and the time has come when authorities can be gathered, and
able ones, too, in unqgualified support of both sides of every
econceivable human proposition. DPracticing law nowadays en-
tails a degree of labor and investigation npon the part of the
practitioner and the courts that is appalling, If we are going
to have a fresh batch of them coming from another source, let
us rather suppress them and see: to it that they are not pub-
lished in official form:

One of the greatest men of this generation, Mr. President, is
the former President of the Mexiean Republic, Porfirio Diaz. and
to my mind one of the chief evidences of his wisdom and states-
manship was his interdict wpon the publication of all the de-
cisions of his conrts. The judgzes were required to pass upon
and determine the controversy according to the written law and
their nnderstanding of it. without regard to precedents found in
former opinions. While Mexieo is not in any partienlar a model
government. nnd never hus been, yet I ventare to say that in the
administration of instice the courts were able fo proceed guite
as intelligently without, as our courts are able to proceed, with
80 many reported cases,

Mr. WALSH. Mr. Presgident

The PRESIDEXNT pro tempore. Does the Senator from Colo-
rado yleld to the Senator from Montana?

Mr. THOMAS., I yield.

Mr. WALSH. Are we to understand that the Senator from
Colorado is seriously urging that the publieation of the reports
of the supreme court of his State should cease?

Mr. TIIOMAS. Indeed, Mr. President. I am. I wish we
could pass an amendment to our constitution making it a capital
offense to issue another volume of reports. T pever wns more
serious in my life. I want to say, and to repeat. and reiterate
if necessary, that the increasing number and accumulation of
reperts is a curse to American law.

There are great judges. and there are great decisions: there
are many reported cases which are really the fonntain of much
that is important and necessary in law; but, on the other hand,
there is a vast quantity of reported cases. some of which are
good, some of which are indifferent. and some of which are exe-
crable. The Senator from Montana, one of the ablest and one
of the most industrions lawyers I ever knew. will, I think, sus-
tain the proposition that no important legal question comes to
him for solution that does not, because of the mnltitnde of eases;
entail upon him a degree of labor that is necessary in a way but
which ought not to be and would not be necessary if these cases
had nct been issned and circulated in published form.

Mr. WALSH. Mr. President. upon the assurance that the
Senator spenks his earnest convictions, I desire to ask if he
would like to see the body of the mining law that we have built
ap in the West swept out of existence and that we shonld be
put back where we were when the present mining law was origi-
nally enacted?

Mr, THOMAS. Mr. President, I am glad the Senator from
Montana has nsked me that guestion. The so-called law of the
Apex, founded upon the mining statute of 1872, has been con-
strued by all the courts in the mining West, and by the courts
of the United States for 42 years, and we know less to-day
about the meaning of that stitute than we did before the first
reported case construing it was hamnded down.

Mr. President, no better illustration of the pesition that I
am assuming can be offered here than the character of our law
of mining as it has been construed and reconstrued and then
construed some more, and still other constructions reconstrued,
until’a man with an Apex case to-day has a job before him that
eguals a Chinese puzzle.

Take our laws on irrigation. There are Senntors here who
come from arid States where the laws of waters under our
statutes were fairly plain until court after court passed judg-
ment upon them, until the reports of those courts were pub-
lished, and until we confronted the impossible task of reconcil-
ing them. So, for heaven's sake—I will take that out; I do not
want to trespass upen the favorite expression of my friend. the
Senator from New Jersey [Mr. MarTiNe]—but for the sake of
the peac: of the profession and for the welfare of business,
which some Senators think.is going to be harried to death,
do not inflict upon them such a punishment as will be involved
in the report of cases to be determined by this commission that
you propose to create.

Mr. MARTINE of New Jersey. Mr. President, my legal
friend from Colorado refers to New Jersey. I will say that
some of us laymen are getting——

Mr: THOMAS. I did not refer to New Jersey, but to the
Senator from New Jersey.

Mr. MARTINE of New Jersey. Very well. T only _.ave to
say that seme of us laymen are getting great comfort out of
the entanglements which my friend demonstrates are impend-
ing on our land from the overadjudication of our Inw. 1 feel
that the public at least will agree with me, in view of the
thoughts: advanced by the Senator from Colorado, that consid-
eration shonld be given to the sentiment expressed by the feliow
who said “ Here's that every preacher may kill a lawyer and
be hanged for it.” [Langhter.]

Mr. THOMAS. The Senator from New Jersey is in no dan-
ger, because I do not think he ever was or ever will be a law-
yer. |[Laughter.]

Mr. CRAWFORD. Mr, President, while T am in sympathy
with the purposes of this bill, I find a good deal of trouble in
reconciling myself to a propesition embodied in the amemdment
offered by the Senator from lowa [Mr. CuMMminNsg], also in the
one offered by the Senator from Ohio |Mr. PomMereNE], and in
the one presented by the Senator from New Hampshire [Mr.
Hornis]. In every one of these amendments it is—

Provided, That no order or finding of the court or commission in the
enforcement of this section shall be admissible as evid in any suit,
eivil or criminal, brought under the antitrust acts.

While I have listened with all the charity I could to the ex-
planations given for destroying the value of these orders and
Jjudicial decisions, I am not persuaded.
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1 notice in what is called the Clayton antitrust bill, of which
there are many prints, that there is a provizion known as sec-
tion 6, in which, with great care, they preserve the valne of
every decision, so that it way be utilized in other litigntions:
but in the amendments to which I have referred by this ex-
clusive lunguage we practically destroy the vatue of a de-
cision, no watter how nimuy yenrs have been oceupied in bring-
ing it to a culwinition or how enormous has been the expendi-
ture ineurred. No matter how necessary it may be to some
poor litigant who is srrnggling agninst the identical abnse de-
creed aguninst in a given case—an abuse he may be suffering from
at the hamds of the ssme corporation—altbough the Governwent
has litizguted evervthing and has secured a decision of which he
nught, if the language of the stature would permit, have the
benefit, he is excluded in this bill from having any benefit what-
ever. Its whole effect is to circnmseribe and confine a decision
to the particular issue in that particular case. [ can not. sume-
how. believe that that Is a limitation which we ought to in-
corporate in the law. In the antitrust bill, section 6, I read as
follows:

Bec. 8. That whenever in “{‘ suit or proceeding In equity hereafter
brought by or on behalf of the United States nunder any of the antitrust
laws there shall huve been rendered a final Jjudement er decree to the
effect that a defendant has entered into a contract. combination in the
form of trust or otherwise, or conspiracy, in restraint of trade or eom-
meree, or has monopolized, or artempted to monopolize or combined
with any ?erson or persons to monopolize, any part of commerce, in
vivlation of any of the autitrust laws, sald judgment or decree shall, to
the full extent to which such Jndgment or deeree wonld constitute in
an{ other proceeding an estoppel as hetween the United States and such
defendant. constitute against such defendant conclusive evidence of the
game facts and be conclusive as to the =ame gnestions of Iaw in favor
of any other party in any action or proceedinz brought under or lo-
volving the provisions of any of the antitrust laws.

And in the pending bill

Mr. WALSH. Mr. President——

The PRESIDENT pro tempore. Does the Senator from South
Dakota yield to the Senator from Montana?

Mr. CRAWFORD. 1 yield.

Mr. WALSH. The Senator from South Dakota hns not been
here at all times: and [ will ask. does he nnderstand that that
amendment has already been adopted by the Senate?

Mr. CRAWFORD. The amendments to which I am calling
afttention are one offered by the Senator from Ohio and another
offered by the Senator from New Hampshire containing this
langunge:

Provided, That no order or finding of the eourt or commission In the
enforcement of this section shall he admissible as evidence in any suit,
elvil or erimipal, brought under the antitrust acts.

Mr. WALSH. 1 am asking the Semtor. does he know that
this amendment shply embodies that language. the same lan-
guage baving already been adopted hy the Senate?

Mr. CRAWFORD. Adopted by the Senate in the pending bill?

Mr. WALSIL Yes.

Mr. CRAWFORD. Then, how do you harmonize the langnage
of the two provisions?

Mr. WALSIH. Tbe amendment is offered as a substitute for
gection H. Section 5 has already been nmended by incorporat-
ing therein that language, and it is simply carried into the
amendient now proposed.

Mr. CRAWFORD. Why is it necessary in the amendments
which are snhmitted to ns now to have rhe Ianguace which 1
rend. for instance, in the amendment offered by the Senator
from New Hampshire:

P'rorcided, That oo order or finding of the court or commission In the
enforcement of this section shall be ndmissible as evidence in any suit,
civil or eriminal, brought under the antitrust acts.

Mr. WALSH. 1 inguire of the Senutor if he knows that the
Senite has already adopted thit language?

Mr. CRAWFORD. I did vot. as n matter of faet: but if the
Benute has, my query is stitl pertinent. Why do we insert this
Jangnage? 1s it proposed to adopt this language in the pending
amendment ?

Mr. HOLLIS., Mr, President——

The PRESIDENT pro tempore. Does the Senator from South
Dakota yield to the Senator from New Hampshire?

Mr. CRAWFORD. 1 do.

Mr. HOLLIS. If I wmny answer the Senator from South
Dakota, 1 will say that the amendisent refurred to by him has
alrendy been adopted by the Senste by a vote of 40 to 13, which
geens fo be a very fair index of the way the Senate looks npon
it. When [ prepared my snbstitnte. paturally I did not want
to encounter any more opposition than was necessary; so [
inserted whatever the Senuate had alrendy adopred, and made
it a part of my amendment. I do not eare mueh about that
particular amendment, but I ean srate the reason for it. I think.

Mr. CRAWFORID. Well, If the Senstor will permit me, 1

want to get myself located. If I understand correctly, what I

have just rend from what is known as the Clayton antitrust
bill bas been adopted as an amendment to the pending bill,
kEnown as the trade commission bill.

Mr. CLARK of Wyoming. No,

Mr. CRAWFORD. Then, what am I to nnderstand?

Mr. HOLLIS. Mr. President. T will endeavor to explain it
to the Senator If he will permit me. The Federal trade coms-
mission bill bas been before the Rennte for several days, and a
day or g0 ago the amendment to which the Senator has referred
wis ndopted to section 5, so that those Senators who have pro-.
posed amendments to that section have embodied in them the
amendment alrendy agreed to.

Mr. CRAWFORD. 1 am sure-™ was not here when the roll
was called on that proposition.

Mr. HOLLIS. Mr. President, T should like to explain to the
Senator what I think to be the reason for the amendment. The
provision whieh has just been read by the Senator from the
Claxton antitrust bill involves a completed monopoly, a com-
pleted restraint of trade to be prosecuted nnder the solemm
penalties of the Sherman antitrust law. and it s to be presumed
that when a man is artacked under the Sherman antitrust law
he will put his best foot foremost »nd make all the defense that
he has. Under the trade-commission bill there is no pnalty.
except an injunction; there is no punishnient of any kind: and
a man might well be excused for saying, " Well. 1 do not think
this amounts to very much. and I will not trouble much about
it: but I will go up and hear what they have to say."” He will
have a right to appenl in any event, if the pending amendment is
adopted. The Senator can well see that under such cirenm-
stances a mnn wight not put 1 all his witnesses or produce
all his evidence. not thinking that the charge of employing an
nnfair method of competition was as serious as a charge of
having created a monopoly or having restrained interstate com-
merce, for which be might be pnt in jail. That Is my reason
for thinking that this amendment is wise.

Mr. CRAWFORD. Mr. President, If this matter is foreclosed,
I do not care to take up the time of the Sennte nnnecessarily;
but 1 think it is a mistake. [ hold in wmy hand, and I am
going to ask to have incorporated in the Itecokp as a part of
my remarks without reading. a letter, a eopy of which I pre-
suie every Senator has received. written to the President of
the United States by Mr. Gustavus A. Rogers. a gentleman with
whom 1 am not acquainted. who was of counsel in some motion-
picture litigation. together with a letter from the theu Attorney
General, Mr. Wickersham, attached to it, showing. to my mind,
one of the gravest cases of unfair competition yet bronght to
light, just such » case ns has heen referred to in connection
with this bill. and just such a case as is sought to be reached
by this legislation.

I do not know what the present status of this litigation is,
but that is immaterial; it will illustrate the thought I have in
mind just as well. Suppose after a long series of years which
niy have involved as much expense and struggle and litiga-
tion as the sult ngainst the Tobuacco Trust or the suit agninst
the Standard Oil Trust, an action brought under this bill which
we are now proposing to enact had resulted in a finding that
the Motion-Picture Trust was guilty of unfair competition;
suppose that enormous expense had been incurred: that the
matter had ran through a long period of time, perhaps several
yeurs, and finally the commission had found deliberately that
the Motion-Picture Trust was guilty of unfair eompetition under
this law: that then that trust went infe court to have the order
of the commission reviewed by the court, and that the case had
pursued its long and tortuous career through nall the courts in
which it could be heard, and finally it had been derermined by
the Supreme Court of the United States that the trust was
gnilty of unfair competition in violation of this act. That has
settled the issme between the T'nited States and the Motion-
Picture Trust; but here is John Brown, or John Smirth, or John
Jones. who wants to get motion-picture films, and who in some
subsequent proceeding desires the benefit of the decision which
bas been rendered in the previous case. He has not the money
to incur the enormous expense of relitigating rhis whole sub-
Ject, and here is n finding of the commission and here is the
decision of the highest tribunnl of this lund in a ease 'n which
this whole matter has been thrashed out, and yet he can not
use them. X

Mr. CUMMIXNS. Mr. President, the provision does not touch
such a ease at all.

Mr. CRAWFORD. Why not?

Mr. CUMMINS. Simply because it does not.

Mr., CRAWFORD. 1 am uot referring to the antitrust act
T say. snppese mmler the trade-commission bill an action were
brought agalnst the great Moving-Picture Trust, accusing it of
unfair competition.
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Mr. CUMMINS. The provision to which the Senator has re-
ferred would not preclude the use of the order of the commis-
gion or the judgment of the court in such a case.

Mr. CRAWFORD. No; but in any subsequent proceeding
brought against that trust under the antitrust law this provi-
sion would not allow the previons finding or judgment to be

used.
Mr. CUMMINS. If the Government of the United States

brings a suit under the antitrust law of 1890, this provision
would prevent the judgment of the commission or of the court
being used in that case.

Mr. CRAWFORD. Yes; or if a suit were brought by an indi-
vidual to recover damages.

Mr. CUMMINS. Not for unfair competition, because such a
snit can not be maintained under the antitrust law.

Mr. CRAWFORD. It looks to me as though we are closing
the doors unnecessarily tu a class of people who may be abso-
lutely helpless because of their lack of finaneial ability to
prosecute a separate action. After a proceeding is had before
the commission, the issue is fought out, and judgment is ob-
tained, why should not it be available, just as judgments and
decrees are available in all other procedure, without any limi-
tation? -

Mr. CUMMINS. It will be, except that the judgment of the
court or the judgment of the commission is not admissible in
evidence in a suit, civil or criminal, brought under the anti-
trust law.

Mr. CRAWFORD. The Senate has acted upon this matter,
but I want to express my doubt about the propriety of such a
provision being placed in the bill. I ask to incorporate a copy
of the letter of Mr. Rogers and the letter of the Attorney Gen-
eral as a part of my remarks.

The PRESIDENT pro tempore. The Senator from South
Dakota asks unanimous consent that the letters which he sends
to the desk may be printed in the CoNcressioNAL Recorp. Is
there objection? The Chair hears none, and the order is made.

The matter referred to is as follows:

New YoRrg, July 27, 1014
Hon. Wooprow WiILsSoN,
Pregident of the United States.

Your ExcepLLexcY: May I have your permission to place before youn
n sitnation which, 1 believe, will have some points of interest to you
in your very commendable campalgn In the interest of the people as
agalnst the “big interests ™ that are unlawfully operated In the form
of wicious monn?olieﬂ

While the matter to which I will refer herein is n recital of facts
regarding the so-called Motlon Plieture Trust, I am convineed that its
operations are illustrative of what is generally beilng tesorted to in
other fields of industry and endeavor, prompting me to make the fol-
lowing . recommendation for your consideration:

(1) That the word * hereafter,” In section 8 of the antitrust blll, be
stricken out, so that it shall read as follows: * That whenever sult or

roceedings in eqtlltg trought or now pending * * * such judg-

fndznmnt or decree shall * * * constitute prima facle (conclusive)
evidence of the same facts * * *” I am informed that * con-
clusive ' in the original draft has been changed to * prima faecle.”)

(2} That the language in section 3, which now provides penalties
only agalnst the owner or operator of any mine, ete., who refuses arbi-
trarily to sell his products to a responsible person, firm, ete., be broad-
ened 8o that it sball provide against the refusal to sell any commodity
where there are trade relations between the partles sought to be ter-
rn[m).tml1 by a combination for the purpose of creating or furthering a
monopoly.

(3) That the bill provide that where trade relations have been once
established between parties, it be not only unlawful to terminate these
relations or refuse to sell the commodity for the purpose of creating or
forthering a monopoly, but that the Injured party may have a pre-
liminary and final injunctive relief under the act compelling the con-
tinuance of the dellvery of thc commodity.

Prefatory to my further statement I beg leave to be permlitted to
say that I undersiand from newspaper reports that you are being im-
rortuned to suggest a modification of some of the provisions of the

layton bill now before the Senate for action.

To my mind weakening any part thereof would be an unfortunate
gtep. and 1 belleve it should be made more comprehensive. as above
suggested, In support of which I beg leave to refer vou to my statement
before the Judiciary Committee of the House of Representatives on its
hearings on_trust legislation. and which appears In the printed report
at pages 470 to 502, inclusive. volume 1. together with a list of
recommendations which I submitted and which appears at page 1777,
yolume 2, together with the opinions of Judee Hand and Chief Judge
Lacombe. which appears at pages 1778 and 1779, volume 2.

A reading of the matter to which I refer immediately demonstrates
that unless some specifie statutory provislon is made preventing per-
son= or corporations controlling a considerable percentage of a com-
modity from refusing to sell their goods to a purchaser who applies
in good faith to buy on the same terms that they are selling to others
that the small business man had no hope of remaining in his business
should the combination seek to prevent him from doing so either in
 Its_own interest or because of some dislike to the intending purchaser.

The effect of some of the operations of the General Film Co. Is re-
ferred to in House Report No. 627. which appears at page 1965 of the
printed volumes above referred to, the pertinent portion of which
reads ns fo!lows *

“ Where the concern making these contracts is already great and
owerful, such as the United Shoe Machinery Co., the American Tobacco
0., and the General Film Co., the exclusive or * tying ' contract made

with local dealers becomes one of ihe greatest agencies and instru-
mentalities of monopoly ever devised by the brain of man, It com-
pletely shuts out competitors, not only from trade in which they are
already engaged, but from the opportunities to build up trade in any

community where these great and powerful combinations are o
under this system and )inracl_l_ce. By this method and practice the Shoe
Machinery Co. has bullt up' a monopoly that owns and controls the
entire mgchimrgr now being used by all great shoe manufacturing honses
of the United States. No independent manufacturer of shoe maciines
has the slightest opportunity to build up any considerable trade in this
country while this conditlon obtalns. If a manufacturer who is using
machines of the Shoe Machipery Co. were to purchase and place a
machine manufactured by any independent company in his establish-
ment, the Shoe Machinery Co. could, under Its contracts, withdraw all
their machinery from the establishment of the shoe mannfacturer and
thereby wreek the business of the manufacturer. The General Film Co.,
by the same method practiced by the Shoe Machinery Co. under the
lease system, has practically destroyed all competition and acguired a
virtual monopoly of all films manufactured and sold In the United
Btates. When we consider contracts of sales made under this system.
the resunlt to the consumer, the general pubiie. and the local dealer. and
his business is even worse than under the lease system.” (The italics
of the “ General Film Co." are ming.)

Briefly stated, wbat occurred 'n the motion-picture film Indostry is:
That in the latter part of 1908 all of the then manufacturers of the
American-made film, 10 in number, combined, got out a form of so-
called license agreement on pretended patents (I say pretended, because
the main patent had been declared invalid in the first place by the
Federal court of the southern district of New York, and later Its
invalldity was also declared by the Court of Appeals of the District of
Columbia), and gave the dealers their cholce between subscribing to
this agreement, most harsh and arbitrary in 1ts terms, or getting out of
the business entirely for want of a sugplg’ of the commodity.

Among the more drastie provisions of the agreement were :

(1) That those deallng with the so-called licensed manufacturers (the
combination which then controlled at least 05 per cent of American-
made film and a large percertage of the foreign importation) would not
be permitted to deal with or handle any other flm.

2) That the film which had theretofore been sold ontright would
thereafter be leased, and by artifice compeiling the dealers to return to-
the manufacturers the film which they then had on hand and which they
owned outright, and replacing it in the future with films which were
only leased by the manufacturers, so that when the combination got
ready to cut off the supply the dealer would have no other film with
which to comx{mte.

t:i; A provision under which the manufacturers claimed the right to
terminate the agreement, with or without eause, on 14 days' notice,

After driving the denlers into signing this agreement, the manufac-
turers thercupon formed a company known as the General Film Co.,
to which the manufacturers ggreed to make its supply, the company
being organized on paper and with lttle or no ecapital stock actually
pald in, and thereupon proceeded, by means of thes agreement and Its
power, to drive all of their dealers out of business. This was usually
aecomplished by an enforced sale under threat of invoking the 14 days’
termination clause in the contract.

There are many instances referred to in the record In the Government
action, to whieh I shall hereafter refer, in which notice was sent to
take effect immediately, without glving the dealer 14 days' time and
destroying him immediately, his customers being taken up by the Gen-
eral Film Co. On the enforced sale it was not a cash transaction with
the General Fllm Co., but, on the contrary, they forced the man to
turn his business over to it and then agreed to pay him certain install-
ments extending over a period of five years. and gave him some pre-
ferred stock in the company. As a result of these operations, in (he
f )ace of little more than a year every one of the dealers in the United
States, of whom there were about 150 In number originally, were
bought up or arbitrarily driven out without buying them np, until there
remained enly one, our client, i. e, the Greater New York Film Rental
Co., which the General Film Co, tried to buy out in the autumn of 1911.
Our eclient refusing to sell, an attempt was made to terminate the
agreement and refusal announced by the manufacturers to deal further
with our client.

We therenpon took the malter to court, and through the process of
the State supreme court, and the injunction order of his honor Learned
Hand, of the Federal court of the southern district of New York, we
succeeded in compelling delivery of the film by these manufacturers
until February. 1813, when the manufacturers again announced their
refusal to deliver films to our client in the interest of its own com-

any, 1. e, General Film Co. WWhereupon, the Department of Justice,
ls‘lr. George W. Wickersham at that time Attorney General, writin
under date of February 20, 1913, to Mr. George R. Wilils, of counse
for the General Film Co., directed the manufacturers during the pen-
dency of the suit instituted, on onr complaint in the meantime, by the
Government under the Sherman Act, to do business with our client, the
Greater New York Film Rental Co. under the same terms and condl-
tions as it was doing business with any of the branches of the tlen-
eral Film Co. and to make no diseriminafion against our client and in
favor of the General Film Co. The portion of the letter referred to
reads us follows:

“ Of course, while the suit brought by the United States against the
Motion Picture Patents Co., and others, 18 pending, the department ex-

ects each of the licensed manufacturers and importers, each of whom

E; a party to such suit, to do business with the Greater New York Film
Rental Co. on the same terms and conditions as it is doing business
with any of the branches of the General 'illm Co. and to make no dis-
crimination against the Greater New York Film Rental Co. and in {avor
of the General Film Co.”

1 am attaching a copy of the letter for your pernsal

For a short time after writing the letter, the manufacturers, possibly
under the advice of their counsel, ccmplied with the request thercin
made, continued to make deliverles, but in the autumn of the same year
they resorted to the subterfuge of getting ont so-called special or cx-
clusive films, which were wlidely advertised by the manulacturers ni
being supplied exclusively to or by the General Film Co., and since
our client was the only remalning competitor of the General Fllm Co.
was equivalent to advertising that our client could not get these goods.

Having arranged this plan, the General Film Co. began to and did
nse these special goods to induce the customers of our company to
leave It and become customers of the General Film Co. That was ac-
complished by offering the special festures free of charge, or else Ly
glving them Tree to some competitor of our cllent's customers free of
charge to use In cnm{.\eﬂng against the other man’s business,

In the Government suit there was direct testimony of at least ona
employee of the General Film Co., and in the suit between my client
uan tge General Film Co. testimony of another employee. to the effect
that they were instructed specifically as employees of the company to
use these special features to win away the customers of our client. I

rating
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could recite a great many othér Instances of thls method of unfair
competition employed at a time not when the Guvernment ageucy was
Inactive, for however rehensible 1t would be before that tlme, the
conduct becomes mure objectionable when | tell you that these thlng'h
which | am reciting have occurred since the action was iostitoted by
the Government.

FEefore | close | would like to eall your attention to an Incident of
recent ocenrrence, lately a demand was created for a certain type of
film known as the Pickford films, manufactured by one of the ten In the
combination. Our client ordered a guanotily of these Alms from that
mannfacturer, I. e.. the Blograph Co., and they were told abruntiy
and In a letter in cold type that the mapufacturer refused to dellver
them—this despite Mr ickersham's letter referred to. In addition
to its refusal, the Biegraph Co. circularized the exhibitors, as 1 am
informed, throughout the United States with the information that the
Pickford film which had been previously manufactured wonld now be
relssued, but distributed exelusively by the General Film Co.

Nore.—The Biograph Co. referred to (one of the mapufacturers in
the combination) and the Geperal Film Co. i1the sole selling agent of
the 10 combined manufacturers) have a common officer. to wit, Mr,
Jeremiah J. Kennedy, who is the president of both companies. The
holding company owning the patents, I e, the motion pleture patents,
gnd the Riograph (o. have a common officer, |. e.. Mr. Harry N.
Marvin, wbhe s the viee president of both companies. The General Film
Co. and the manufaeturers have common officers, for the principal
%fﬁwrcof every of the maoufacturers is also a director of the General

m Co.

The recital of this sifuation carries its own force, and 1 will not
burden you with a chaiacterizatian of it, but will leave that to your
experienced and trained mind.

Of course, my object in writing this letter to you | hope will not be
construed as a mere recital of the wrongs or grievances., actual or
fancied, committed against my client, nor as a reflection or criticism
upon the conduct of any public afficial, althongh 1 must say that no
better handling of the situation conld have been expected by the prople
of this country than that of Mr Edwin P, Grosvenor, Assistant Artor-
ney (ieneral, who bad charge of the prosecution of the Government suit,
and rthe masterly way In which it was generally bandled by the Depart-
ment of Justice, ;

The purpose intended to be served in writing at this time to you Is
that since 1 have observed in the newspapers that yon have received
delegut‘inns from time to time and that you are lo receive another
on Wedoesday next who seck to convince you that the bills as pres
enttf drawn or tontemplated are either too drastic or that their effect
wonld be serlous to the business interests of the community. that you
might. honored =ir, have before you to combat their armument some
concrete examples of the operations of powerful combinations when they
are unrestrained and wobridled by law, or belleve themselves so to be.
What blgher demonstration can there be of the disrezard of the well-
being of apnother man than what | have puot before you in this letter
as tﬁe nefarious practices and operations engaged In at a time when
the defendants were actually In a court of equity. being brought there
by the Government for an alleged gsst violation of law The explana-
tion can be fo'nd only In that their acts are the expression of the
belief in the minds of those engaged in these operations or those advis
ing them that no law presently prevent= this conduct, bowever wrong
it may be. 1If this be so, all fair-minded men must agree that the time
has come to change rhe law, so that these practices shall come within
the rondemnation of both the civil and criminal laws, if they do not
now.

May 1 without further Imposing on your patience ndd a few additional
pniratzraphs?ns argument in support of the three recommendations 1 sub-
mit to you

As to the first. the proposed legislation as framed in actions bow in
court at the sult of the Government under the Sherman Act. the decree
would not be avatlable for use by injured parties In private suits. To
my mind this seems wrong oa principle. In a large oumber of suits
now pending andoubtediy the Government will be successful. The

rosecition of lhese suits has cost the Government several hundred
housand dollars. the expense of which would bave to be incurred over
again by private individusls to get an adjudication in suits for dam-
agzes under the treble-dsmage provision. n many Iostances, if not In
nearly every one the «ost af this litigation Is so expensive as to be
almost prohibitive. No gond reason can be advanced from an eeconomic
standpoint as to why Injured partles should not have the benefit of
decrees that mav hereafter be entered in suits already bronght, | am
advised by others and my own research leads me to the conclusion that
ne constitutional question can be rafzsed s.Fntnst provision being made
for the use of decrees hereaflter entered im Government snits now pend
ing ss evidence in suits bereafter brought by private parties. The
legislation wonl!d not be ex post facto. and merely relates to a rule of
evidence or procedure.

Ay views upon the suhjeet are shared by Speclal Assistant Attorney
General Grosvenor. whom | am informed has written a letter on the
subject, nnder date of May 14. 1914, to Judge Clayton, as chalrman of
the Judiciary Committee nf the House of Representatives, in which he
recommends that the word * hereafter ™ be stricken out of section 3.
1 assume the letter 18 on file with Jodze Clayton's committee. 1 have
nnt a copy thereof or | would transmit it. 1 belleve that Mr. Gros-
venor's connection with the Department of Justice for several vears
and his activity in the Harvester, the Bathinb, and rhe Motion Pieture
Trust suits. which were in kis charge, entitle his suggesiion to serious
copsideration.

As to recommendations 2 and 3 that 1 have made, It mnst be ap-
?nrpm that in a situation suen as 1 have described In the pages of
hig letter the instrumentality which makes polistic combinations
80 complete and secure In their operation and the achlevement of the
result they seek. 18 the power given to cut off the supply of its com-
modity at = moment’s notice, thereby compelling its costomer or com-
petitor to yield to every wish and cxaction of the combisation formed
against him and the people generally.

Take away from the trust the right to arbitrarily refuse its com-
modity 1o responsible personsg and you upreot the very foundation on
which the combination stands and you also destroy the most oppressive
Instrumentality it employs.

The State and Federal conrts have ruled that a persnn ean not he
compelled. In the absence of contractual oblization, to maintain business
relations with apother. and unless this oblization I& created hy statute
the evil practice can not be prevented unless the courts shall in future
cases determine that tne obligation exisis Irrespective of statute, a view
for which | have always and still contend for,

In closing. 1 desire to give expression to the thonght that 1 realize
that representation is beiu% made by the business men throughout the
country that an attempt at legisiation at this time, drastic in its nature,

would involve us in business depression and possihle pante, and that the

Interests of the people at large demund that cautious action be taken,
While I amn mindinl of the duty that we owe us citizens of our couyotr
to prevent it belng plunged latv financial diszaster. if the term is ool
too strong, | cap oot subscribe to the argumeut advaoecd. for | helieve
that we are at a poiot In our economic career which requires that we
should either have a complete surgival operation, forever removiog the
evil husiness growths about os, aml preventing thelr recurrence; op
confess that the disease of depredation prevaleut has such a ‘‘rm hold
on us that we mus! submit resignedly to * bigz busines=<" and * big
interests " for fear that otherwise they will make their disfavor appar-
ent to the detriment of the people and the Governmment. 1, for one,
refuse to believe that any man, or any set of men. however numerous
or financially great. are entitled 10 occupy such a position of power in
onr counfry and under our system of government. | know that yon
will not be misled hy such speclons arenment. 1t may be that If yon
stand firm and iosist, as our Chief Magistrate and Executive. that the
statute shall he written on the books in no uncertaln langumge, that the
ecountry and possihly even von may suffer tempc.arily : but the lasting
good and benefit that will eventnally and surely come will rlaﬂ' upoa
your head a crown of esteem and respeet that po man will dare fo
attempt to remave:; the present and futnre  enerations will profit
thereby : the door of opportunity in trade now closed a~ainst the lpom-
and small bosiness man will be opened for him. and new hope will be
kindled thar will create an upequaled era of qurﬂtr.

Again apologizing to you for the length of this letter and thanking
vau for such vonsideration that you may give the subject, 1 nave the
onor 13 b::;lhncﬁt!:e mys=elf,

ently, yours,
! GosTavus A. RoGERs.

e

COPY OF LETTER OF FORMER ATTORNEY GENERAL TON, GEORGE W, WICKER-
SHAM RELATING Tu A CONTINUANCE OF THE BUPPLY OF FILM TO THE
GHEATER NEW YORK FILM RENTAL CO.

FEBrUART 20, 1913,

Georcr. M. WiLLis. Esq., -

239 Cortlandt Rtreet, Raltimore, Md.

Drar Sin. The department 1= in receipt of your Tetter of the 10th
instant, addressed ta Mr. Grosvenor, relating to the cancellation by the
Motion Picture Patents Co. of the license of the Greater New York
Fllm Itental Co.

I note your statement that in view of the eonference at this office an
Febraary 18, 1913, the directors of the Motion [DMicture Matentz Ca,
who issuoed the notice to the Greater New York Film Rental Co.. have
decided to withdraw that notiee. and to notify the llcensed manufae-
turers and Importers of such withdrawal, and to withdraw the not
instructing licensed manufacturers and importers thal they were not
anthorized to supply motioa pletures to the Greater New York Film
Rental Co. after February 28. 1013, This action is satisfactory to the
d rtment,

desire, however.-to direet yonr attention to that parazraph in yonr
letter in which you state that the Motion IMeture P'atents Co. i2 pot
empnwered to force the llcensed manufacturers and imparters ta supply
motion pictures to the Greater New York Film Renotal Co.. and that i
any licensed manufacturer or importer should refuse to supply maotion
ictures to the Greater New York Film Rental Co.. such an aet of any
icensed manufactarer or 'mperter should not preindice the Motion Mie-
tare PPatents Co. or its directors, and such refusal ought to he consid-
ered by the Department of Justice on its ewn merits as to the aet of
the manufacturer or imparter so refusing,

f course, while the snit hrought by the United States azninst the
Motion Pleture Patents Co. and others iz pending the department ex-
wets each of the licensed manufacturers and importers, each of whom
s a party to such suit, to do business with the Greater New York
Film Rental Co. on the same term= and condirions as Il s doing busl-
ness with any of the branches of the General Film Co.. and to make no
diserimination against the Greater New York Film Renfal Co. and in
favor of the General Film Co. 1f any of the licented manunfacturers or
Importers should so discriminate, in the apparent effort to accomplish
the purposes set ont fo the Government's petition and thereln alleged
to be unlawful. it may be nnwmr,r for the Department of JIustice to
app!y for a temporary Injunction Io the suit, or to take such other
action under the Sherman Act ns may =eem exprdlent in the premises.

1 am sending coples of your letter of the 10th. above relerred to. and
of this letter. to each of the counsel representing one or more of the
defendants in the suit, and also copies tc counsel for the Greater New
York Film Rental Co.

Respectfully, Georce W. WICKERSTIAM,
Altorney Gereral.

Mr. SUTHERLAND, Mr. President, I desire to submit a
parliamentary Inguiry.

The PRESIDENT pro tempore. The Senator will state his
parlianmentary inguiry. 3

Mr. SUTHERLAND. 1 desire to Inquire whether or not it
would be in order to ask to have the guestion involved in the
amendment propesed by the Senator from Ohio [Mr. PomegENE]
divided, so that the Seante might vote first upon the aumend-
ment down to and including hine 23 and then upon the part of
the amendment covered by lines 24, 25, and 26, the last lines
including the matter to which the Senator from Sonth Dakota
[Mr. Crawrorp | objects and to which many of us were opposed?

The PRESIDENT pro tempore. Unguestionably. The amend-
ment presents two distinet propositions. which eun be separated
and a separate vote tuken at the instance of any Senator.

Mr. SUTHERLAND. Well, I ask that that be done.

AMr. POMERENE. Mr. President. if the Renator will permit
me, I think [ can simplify the matter somewhat by striking
out, with the permission of the Senate——

The PRESIDENT pro tempore. ‘The Senator ean amend his
amendiment. no amendment to it having been offered.

Mr. POMERENE. By striking sut lines 24, 25. and 26 om
page 5 and then offering the amenament In tien of nll of section
5. save the amendment heretofore adopted, and to be inserted
immediately before that amendment.
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Mr. WEST,. Mr, President, what are the lines the Senator
propeses to strike out? 2

Mr POMERENE. The three lines embracing the matter to
which the Senator objected a moment ago.

Mr. CUMMINS. Mr. President, when we enlist in a man's
war I think we onght to earry a man's weapons and use them
with all the effectiveness of which we are capable. It seems to
me that those who favor this amendment are verifying the
classieal allusion of Daniel Webster that oftentimes the conduct
of the war does not come up to the sounding phrase of the
manifesto.

I am not in favor of that part of section 5 which preseribes
the court procedure, and I rather think I would prefer the
amendment offered by the Senator from Ohio. if I were com-
pelled to choose between the two. In my judgment, however,
we are crippling the enforcement of the law when we adopt the
pending amendment.

Passing now the question of the sufficiency of the law itself,
assuming that “ unfair competition* is a suflicient declaration
of law, and looking only to the enforcement, I believe we ought
to pursue one or the other of two courses—we ought either to
clothe the commission with the authority to institute a suit in
the courts of the United SGtates for the enforcement of the law
and to enjoin offenders, as we have provided in the antitrust
act, or we ought to give to the action of the commission all the
effect which under the Constitution we can give it. To make
the commission simply the open door for reaching the court is.
in my opinion. to impose upon both the public and the private
interest an unnecessary and indefensible burden and to retard
the execution of the statute with unreasonable delay.

1 personally favor the policy that will give to the order of the
commission all the effect which under our institutions we can
give it. I desire to follow the policy of the interstate-commerce
law and to give to the trade commission and its order all the
anthority and all the effect which we give to the orders of the
Interstate Commerce Commission in determining matters of un-
just preference, unjust diserimination, or unreasonable rates. 1
believe we have the constitutionnl right to give the order that
effect. I believe it will be for the welfare of business, for the
stability of commerce, to do so, and I am sure that it will be for
the general interest to do so.

I have an awendment, Mr. President, which I offered yester-
day, and then withdrew in order to give opportunity for a
further conference with regard to this particular subject, which,
if it be in order under the rules, I shall present as a sub-
stitute for the amendment of the Senator from Ohio; but if it
Dbe not in order at this time I shall offer it at a later time.
This is a proper occasion, however, to express the difference
between my view of the most effective procedure on the pari
of the commission and the view embodied in the amendment of
the Senator from Obhio,

The amendment which T shall propose is not essentially dif-
ferent from the amendment of the Senator from Ohio until we
reach the stuge of a finding and an order by the commission.
In so far as’ the proceedings which occur before that time are
concerned, the difference between the two amendments is
largely a matter of phraseology; but then the separation
begins,

I regret very much that T feel impelled to part from those
with whom I have been associated in the defense of this bill.
1 have not forgotten the memorable struggle of 1906—a struggle
that never will be forgotten by the people of the country; a
struggle that continued on the floor of the Senate for days and
for weeks—between those who were representing the views
of the railroads, and those who were representing the views of
the people. The issue was whether there should be what was
then termed a broad review or whether there should be a
narrow review of the orders and acts of the Interstate Com-
merce Commission.

Those who were arguing the matter from the standpoint of
the railroad companies insisted that the cases tried by the
Interstate Commierce Commission should be tried de novo in
the courts. Those who were enlisted on the side of making an
effective statute of regulation insisted that the jurisdiction of
the courts should be limited to the eonstitntional field; that is
to say, that the action of the commission in determining what
are reasonable rates and what are unjust preferences or dis-
criminations should have some effect, and that, in so far as
we conld do it constitutionally, we should make the orders of
the com.nission finnl

I realize that we can not make the order of a commission
final in all respects, and we ought not to make it final; but
there is a vast difference between confining the jurisdiction of
the court as narrowly as we can and opening it up to n complete
new trial whenever we reach a judicial tribunal. The amend-

3

ment which I have offered or will offer is fashioned upon the
policy of the interstate-commerce law, and follows the powers
of the Interstate Commerce Commission.

In my amendment it is provided that—

If upon such hearing the commission shall find that the person,
partoership, or corporation named in the complaint Is practicing such
unfair competition, it shall thercupon enter its findings of record and
issue and serve upon the olfender nn order requlring that within a
reasonable time, to be stated In said order, that the offender shall cease
and desist from such pnfalr competition,

Then I provide, exactly as is provided in the interstate-
commerce law:

Any sult brought by any such person, partnership, or corporation to
anoul, suspend, or set aside, in whole or in part, any such order of
the commission shall be bronght against the commission In a district
court of the United States in the judicial district of the residence of
the person or of the district In which the principal office or place of
business is located, and the procedure set forth in the act of Congress
making appropriations to supply urgent deficiencies and Insufficient ap-

ropriations for the fiseal year of 1913, and for other purposes, relating
o sunits brought to suspend or set aside, In whole or lin part, an order
of the Interstate Commerce Commission shall apply.

Senators will remember that the statute io which I refer
here is the one which abolished the Commeree Court, restored
the jurisdiction of the district court, and reenacted the pro-
cedure which should be followed in such cases.

This is not a fanciful difference. You will mark my amend-
ment says that upon the entry of the order of the commission
if any corporation or person aggrieved desires to bring a suit
against the commission to set aside or annul its order he cun
do so, just as the interstate-commerce law provides; but the
vital ingniry is, What may the court examine when a persun
aggrieved by the order of the commission institutes a suit of
that character?

Under the amendment of the Senator from Ohio there is a
retrial. It is a trial de novo. The order of the commission
counts for nothing, except that it becomes prima facie evidence.
That is keeping the promise to the ear and breaking it to the
hope. DPrima facie evidence in a suit in equity in which all
the evidence is before the conrt confers no advantage npon the
person in whose behalf the findings are said to be prima facie
evidence. The court must take the record as it is finally made
and decide the case according to the very right of the matter.

There are some instances in the law in which the burden of
proof is of value or where it is of advantage to have under the
law a prima facie case upon a certain showing. It is not so ia
suits that are brought or will be brought to set aside or anuul
the action of the commission. It is technical rather than sub-
stantial. The real effect of the amendment of the Senator from
Ohio, as I think he will concede, is to open to the court n re-
trial of the entire case upon its merits, just as it was contended
in 1906 that when a railroad company assailed the order of the
commission with respect to diseriminations er with respect (o
rates there ought to be an open field and a retrial in any court”
to which the case might be bronght.

Mr. POMEREXNE. Mr. President

The PRESIDENT pro tempore., Does the Senator from Iowa
yield to the Senator from Ohio?

Mr. CUMMINS. I yield.

Mr. POMERENE. Permit me to call the Senator's attention
to this limitation: Under the provisions of the pending amend-
ment, after the applieation is made, the proceeding in the dis-
trict court will be based entirely and exclusively upon the rec-
ord as made before the commission, except that the court above
may permit the introduction of new evidence that was not
known to the party offering it at the time of the trial below, or
which. if known. could not bave been produced with reasonable
diligence. My belief is that that is going to place a limitation
upon the number of new trials, and it avoids the temptation
which exists in some jurisdictions where there are two trials
of not in fact trying the case upon its merits in the tribunal
below, but reserving the evidence until the last trial.

Mr. CUMMINS. I understand that, Mr. President. perfectly.
It is n mere detail. When finally the evidence has been taken
and it has been laid before the court it matters not whether
it was taken before the commission or whether it is subse-
quently adduced, the court has the record, and the court has a
free, open field to enter just such decree upon the record before
it as in its opinion ought to have been entered by the trade
commission, It Is precisely like the practice in my own Stute
of an appeal from a justice of the pence to the districet court.

I desire now to point out what the difference Is.

Mr. STONE. Before the Senator enters on that

The PRESIDENT pro tempore. Does the Senator from Towa
yield to the Sepator from Missouri? v

Mr. CUMMINS. I yield.

Mr. STONE. If I correctly understand the Senator from

Iowa in explaining his amendment, it follows substantially, if
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not literally, the methods of the interstate-commerce act, so far
as courts are authorized to review the findings of the commis-
sion, and the Senator from Iowa contends that the amendment
offered by the Senator from -Ohio provides a different method
of judicial interference, enlarging the power and jurisdiction
of the courts over the action of the commission.

If that contention is true, if the Senator from Towa is correct,
then I submit to the Senator from Ohio this guestion: Why
would it not be safer and in every way better to adopt that
method of judicial procedure which has been tested out, which
hns been established, with regard to the Interstate Commerce
Commission and the courts; in other words, to let exactly the
same rule, as far as the eourts go, apply in the case of the trade
commission that do apply in the case of the Interstate Com-
merce Commission?

I am assuming now that the eriticism which the Senator from
Towa makes on the amendment of the Senator from Ohio is
correct, and that his statement of his own amendment is like-
wise correct.

Mr. POMERENE. Mr. President

The PRESIDENT pro tempore. Does the Senator from Towa
yield to the Senator from Ohio?

Mr. CUMMINS. I yield.

Mr. POMERENE. If I may be permitted to reply just briefly,
the class of questions, both legal and of fact, which are triable
before the Interstate Commerce Commission, while great in
number, are not very varied in character. In the matters in-
volved in the pending legislation we are seeking to correct
methods of unfair competition. This legislation is criticized,
ond with great force, from certain directions, because we are
not able to define definitely what unfair competition is. I
recognize that uncertainty; but I also recognize the fact that
the proposed bill is indefinite in that respect. It is no more
indefinite than the law is now on the subject.

lecognizing that this criticism is justified in many respects,
that the law Is more or less uncertain, I, for one, am not willing
to submit to the exclusive jurisdiction of a commission com-
posfd of five men without a reasonably complete method of
review. :

We do not know that this commission is going to be composed
of trained lawyers, and I do not believe it ought to be composed
entirely of trained lawyers. I recognize the fact that business
men of great ability and experience may be of assistance npon
this commission in deciding questions of fact. But I have
never yet been able to arrive at that point where I am willing
to ascribe all wisdom to five men because they may be called
a commission and cast a reflection upon judges because they
are cnlled judges.

Until we are able to define more explicitly what unfalr com-
petition is, and until we are able to lay down some more specific
rules than we seem to now, I want the corporation which may
be ruled against to have an opportunity to have its rights
adjudicated in a proper tribunal. For that reason, I believe
that we ought to provide for a review somewhat after the
nature of what has been set out in the amendment.

Mr. SAULSBURY rose.

Mr. CUMMINS. Will the Senator not allow me just a
moment to make & suggestion upon this particular question?

Mr. SAULSBURY. I can not help it, sir.

Mr, CUMMINS. The Senator frem Missouri ean have no
doubt, after hearing the statement of the Senator from Ohio,
that' I accurately stated the real issue between these amend-
ments. I do not, of course, believe that any commission that
may be selected will be omniscient, neither do I believe that
any court is omniscient, neither do I believe that either com-
mission or court can be found entirely free from the possibility
of mistake. The Senator from Ohio, however, in lauding the
court and in rather disparaging the commission, left the
inference that my amendment withdrew all jurisdietion from
the court, and I desire at once to point out just what the court
would be authorized to do, just what jurisdiction the court
would have over the order of the commission under the amend-
ment that I have proposed.

Mr. POMERENE. Mpr. President, T certainly did not intend
to leave the impression that I was of the opinion that the
Senator was trying to exclude the courts from the power to
review entirely; by no means.

Mr. CUMMINS. I yield to the Senator from Delaware, if he
desires to interrupt me at this point,

Mr. SAULSBURY. Mr. President, I thought just where we
were brought by the guestion of the Senator from Missouri it
might be well enough to eall the attention of the Senate to the
fact that the method proposed by the Senator from Ohio of
making the finding and order of the trade commission practically
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final, to be reviewed only as he will describe, is not the only
method in which the orders of the Interstate Commerce Com-
mission are reviewable. There are two methods, one that pro-
posed by the Senator from Iowa and the other in a case where
the finding is for the payment of money, in which case there is
practically a trial de novo in the district court, and, just as in
the case of the amendment of the Senator from Iowa, the order
and finding of the commission is made prima facie evidence in
the case.

In fact, I think the amendment of the Senator from Ohio
goes further than in the other branch of appeals taken from the
Interstate Commerce Commission in that the whole record, the
transcript of the evidence, and the finding, and the order, are
sent up and are all before the court, subject only to such addi-
tions as the person against whom the order is made may obtain
leave to infroduce by way of new evidence which could not be
produced at the original trial.

I did not want the Senator from Missouri to understand that
the method proposed by the Senator from Iowa was the only
way in which any order of the commission could be reviewed.

Mr. CUMMINS. Mr. President, I still insist upon my state-
ment. I know that the interstate-commerce law provides that
upon the complaint of a shipper the Interstate Commerce Com-
mission may ascertain whether there has been an overcharge or
not, and if it finds there has been, it may determine the amount,
and that then the shipper may sue the railroad company in the
court, and then the judgment of the Interstate Commerce Com-
mission is prima facie evidence of the amount due. But that
has no relevancy or similarity to the question we are now dis-
cussing.  Whenever the interstate-commerce law clothes the
Interstate Commerce Commission with the authority to pass
upon the lawfulness of any partienlar aect of a common car-
rier, then the order of the commission, wherever it is chal-
lenged, has a certain effect, and it ought to have a certain
effect, or it is idle to create the commission and go through
the ceremony of trying a case before it.

I propose to find out just what effect nnder the interstate-
commerce law an order, which is as nearly similar to the orders
that are to be made by the trade commission as two human
affairs can be, may have in the courts when they are called
upon to revise or review the action of the commission.

I repeat, that under the plan of the amendment now pending
there is practically a trial de novo.

I desire to call to the attention of the Senate the opinion in
the Supreme Court of the United States in the case of the Inter-
state Commerce Commission against the Illinois Central Rail-
road. It is reported in Two hundred and fifteenth United States
Supreme Court Reports, beginning at page 452. This case origi-
nated in a complaint filed against the railrond company charg-
ing it with unjust diserimination or undue preference in the
distribution of its cars.

I want that to be remembered. The charge was unjust dis-
crimination in the treatment of its patrons in furnishing them
the cars necessary to carry on their business. I will not enter
into the details of the charge, because its simple statement fur-
nishes all the information that is necessary for the argument I
am making.

I pause here a moment to recall some of the criticisms that
have been made upon the phrase “ unfair competition.” The
interstate-commerce law, in a part of it that has been enforced
for years, declares it to be unlawful for a common carrier to
unjustly diseriminate. I wounld like to know whether that
statement of the law is more certain or definite than unfair
competition. TUnjust diserimination. Some diserimination is
permitted, but the commission is to determine whether the dis-
crimination is unjust, and I would like to hear some of the
ridicule, some of the sneers, and some of the wit that have
been expended upon the phrase * unfair competition ” expended
on *“unjust diserimination.” I would like to hear some of the
critics of this section attempt to define unjust diserimination.

Is there a Senator here, was there ever a writer or a student
able to define “unjust diserimination” ? No; it can no more
be defined than “ unfair competition.” It can no more be de-
fined than *undue restraint of trade.” These phrases are pri-
mary. They all embody a prineciple, and it is nothing less
than absurd to insist that in order to satisfy the demands of
the law we must be able to define words that contain in them-
selves the primary meaning sought to be expressed.

I need not pursue that thought further, because it has been
commented upon until it has become tiresome to the Senate.

I recanll myself to the argument. In the case from which T
am reading the complaint filed with the Interstate Commerce
Commission was that the Ilinois Central Itailroad Co. had been
guilty of unjust discrimination. The commission proceeded to
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the investigation and the trial of that cause, and it rendered a
finding against the company. Thereupon the company brought
its suit against the Interstnte Commerce Commission, as it had
a right to do at the time the suit wns brought, although it would
now. under the act of 1910. I think, be bronght against the
United States. It brought its suit against the Interstate Com-
merce Commission to set aside, annul, and cancel the order that
hud been made by the commission adjudgzing that the railrond
company had been guilty of unjust discrimination in its dealings
with the public.

Is there any difference between the finding of unjust dis-
crimination and the finding of unfair competition? Is there any
renson why a court should be given a broader jurisdiction or a
greater right in reviewing the order of the trade commission,
in finding one guilty of unfair competition. than there is for giv-
ing the court a similar jurisdiction in reviewing the finding of
the interstate commerce tribunal that the defendant had been
guilty of unjust diserimination? I can perceive no reason.
It is utterly impossible for me to understand that there is a
difference between these two cases. -

Mr. COLT. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from Ithode Island?

Mr. CUMMINS. 1 yield.

Mr. COLT. The Senator Is speaking of unjust diserimination.
and [ desire to ask if unjust diserimination would not be largely
a question of mathematics? For example, if a railroad com-
pany charged one customer 2 cents a mile—I am only giving a
crude illustration—and another customer 23 cents. you wonld
have something to guide you, and the question would be whether
this difference in charges was just under the circumstinces.

Mr. CTMIMINS. Where do you get anything to go on?

Mr. COLT. The gquestion under those circumstances wonld be
whether the discriminstion was justified.

Mr, CUMMINS. I think so.

Mr. COLT. Now, supjiose a case arises involving unfair com-
petition and I want to have the commission determine as to the
legality of some of the practices which have been referred to in
the decrees of the courts in cases arising under the Sherman
Act, upon what principle are you going to determine whether
these practices are fair or unfair? I will read a few of these
practices: :

From sending out traveling men for the purpose or with Instructions
to influence the customers of such competitors of either aof these de-
{enfha;nsh:g as to secure the trade of such customers, without regard
oFrompappblnttuu or anthorizing the appointment of any officer, agent,
or committee of said Elgin Doard of Trade, whether of one or more
persons, to fix or suggest the price or prices of lntter.

From maintaining a quotation committee or any other committee or
agency of sald Elgin Noard of Trade or its membership which shall fix
a price or prices of bufter,

om making or causing to be made any offer to buy or sell butter
on said Elgin Board of Trade at a price which has beéen agreed upon
y any two or more of the members of said board or by any one or
more of said members, and any other person or persons, prior to the
making of said offer.

I really think the Senator from Iowa must admit that the
phrase * unfair competition ” is used in a legal as well as in a
collogquial sense, and that its meaning Is indefinite, vague. and
indeterminate; that the phrase menns one thing in the region
of morals or good manners, while in the department of law it
means quite another thing; at any rate. there being a dispute
as to the meaning of this phrase, it does not seem to me fair
to put it into a great statute affecting the business of the

country.
Mr. CUMMINS. Mr. President
Mr. COLT. I desire to quote n stntement, if the Senator will

pardon me. from a very eminent jndge:
To draw a line between falr and unfair competitlon—

This is in a case. I think. cited by the Senafor yesterday—

To draw a line between falr and unfair competition, between what
Is rea ble a unrea ble, passes the power of the court. Com-

tition exists when two or more persons seek to possess or to enjoy
he same thingz: it follows that the success of one must he the fallure
of another, and no principle of law enables us to interfere with or to
moderate that success or that failure so long as it Is due to mere com-
;»etltlon. 1 say mere competition, for | do not doubt that It is unlaw-
nl and actionable for one man to interfere with another's trade by
frand or misrepresentation, or hy molesting his cnstomers, or those
m?? :inuid be his customers, whether by physical obstruction or moral

midation,

I merely wish to s1y one word more. The Senator from New
Hampshire [Mr. Horris] as well as the Senator from Iowa
¢poke nbout the rule of renson.

Mr. CUMMINS. I do not want a reply to the Senator from
New Hampshire interjected in my speech.

AMr. COLT. The Senator from Iown snid the other day that
the difficnlty as to the construction of the phrase * unfair com-
petition” could be solved by the same rule of reason that was

applied under the Sherman Act. The difference between the
two cases, to my mind, Is this: Under the Shern:an Act, in ap-
plying the rule of reason you have principles to guide you; it is
not the absolute reason of the judge: you have a foundntion
upon which to rest. The issue in these cises is a combination in
restraint of trade or an attempt to monopolize, and the facts
must tend to prove such a scheme or plan, a scheme or plan by
which the defendant undertakes to get control of a certain
article of commerce. The injury to the public from these com-
binations In restraint of trade and attempts to mononalize are
enhancement of price, deterioration of the article. and limitation
of output, as well as the further injury th-t the people are re-
strained from their liberty of trading in this article, That is
monopoly in the sense of the Sherman law.

Under the rule of reason, as applied to the Sherman law,
you have legal guides and principles to go by, but if a case of
*unfair competition ™ came before the court I would nsk how
wonld a judge know what to do In the present condition of un-
certninty as to the meaning of those words, and the different
definitions which are given to them by the ablest Members in
this body?

Mr, CUMMINS. Mr. President, there have been no definitions
given of “ unfair competition " by anybody, and I hope no one
has been or will be adventuresome enough to attempt to give a
definition to those words, any more than anyone would attempt
to give a definition of " fraud ™ or * reasonable ” or * undue re-
straint of trade"” or “unjust preferences” It is beyond the
capacity of man to define any of these phrases, becanse they de-
fine themselves. There is difliculty in their application to a
particular state of facts. Men will differ, employing the rule of
reason, in their application to a given case. Judges all over the
country have differed with regard to the application of the
phrase * restraint of trade.” One judge has held that a given
st:ite of facts constitutes a restraint of trade; another judge, sit-
ting on the snme bench, has decided by the rame rule of reason
that such given stnte of affairs does not constitute a restraint
of trade. There have been scores of instances in which one
judge has eaid that a given pructice hy a railroad company was
an unjust diserimination, and another judge hns said that the
sume practice was not an unjust discrimination. We can not
conceive a Iaw that all judges will apply to the same state of
affairs in the same way. Possibly when we rench the heavenly
shore—and I hope we all will reach it. in the long distant
future—we may find that Infollibility and unerring judgment
that will enable us to reach a like conclusion upon a like state
of faets, but we have not as yet attained that perfection.

I did not, however, rise to discuss the meaning of the words
“unfair competition™; I rose to ask the attention of the
Senate fo a most important ingniry relating to the jurisdiction
that we should give the courts over the orders of the com-
mission. [ have instanced now the charneter of the ease from
which I intend to read; and if anyone can perceive nny differ-
ence in prineciple between that case and the action of the com-
mission under the law that we are proposing to pass, I have yet
to hear it stated.

Mr. WALSH. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from Montana?

Mr. CUMMINS. 1 do.

Mr. WALSH. I rese a few moments ago to address the
Senator in relation to the matter to which he has just- now
arrived. The Senator recognizes, as a nmitter of course. the
very essentinl difference bhetween declaring existing rates or
existing practices unreasonable and prescribing a rule for the
future.

Mr. CUMMINS. A very great difference.

Mr., WALSH. The one is a judicial act and the other is a
legislative act. To declare that an existing rate is nnreanson-
able is a judicial act: to prescribe a rate which shall govern
for the future is a legislative anct. That legislative powers may
he confined to a commission and its decision made final there
ean be no question. Now, Is it not true that in the case the
Senator is now cunvassing the court preseribed the rnle which
should guide the railrond company in the future: and was it
not the rule thus laid down to guide the compuny for the fu-
ture that was attacked?

Mr. CUMMIXS, Not in the sense in which the Senator from
Montana uses that phrase. The essential part of the order was
to denounce or condemn what had been done by the railroad
company.

Mr. WALSH. Mr. President——

Mr. CUMMINS. Just a moment. I want to read from the
opinion. On page 470, the court said:

The statute endowing the commission with large administrative—
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Not legislative—

large administrative functions, and generally giving efect to its orders
concerning complaints before it without cxactin? that they be previously
submitted to judiclal aunthority for sanctiom, it becomes necessary to
de‘tﬁrmlne the extent of the powers which courts may exert on the
subject.

Beyond controversy, In determining whether an order of the commis-
slon shall be suspended or set aslde, we must consider (a) all relevant
questions of constitutional power or right, (b) all pertinent questions
as to whether the administrative order—

Not legislative order—
is within the scope of the delegated authority under which it purports
to have been made, and (¢) a proposition, which we state Independently
although in its essence it may be contalned in the previous one, viz,
whether, even although the order be in form within the delegated power,
nevertheless It must be treated as not embraced therein, because the
exertion of anthority which is questioned has been manifested in such
an unreasonable manner as to ecause it, in truth, to be within the
elementary rule that the substance, and not the shadow, determines the
validity of the exercise of the power. (P'ostal Telegraph Cable Co, v.
Adams, 155 U. 8., 688, 698,) ain as It Is that the powers just stated
are of the essence of judicial authority, and which therefore may not
be cnrtalled, and whose discharge may not be by us in a proper case
avolded, it is equally plain that such pereunial powers lend no support
whatever to the proposition that we may, under the guise of exerting
judieial power, usur mer:ri_iv administrative functions by setting aslde
a lawful administrative order upon our conC?tlﬂn as to whether the
administrative Eower has been wisely exercised,

Power to make the order and not the mere expedlency or wisdom of
having made it is the question. While, as we have seen, the court
below reasoned that the transportation -of coal bought from a mine by
the railroad company for its own use, after delivery to it in_its coal
cars at the tipple, was not commerce, because * commerce under these
circumstances ends at the tipple,” it yet reasoned that such coal was
within the control of the interstate-commerce law to the extent that a
regulation eompelling its consideration, for the purpose of rating the
ecapacity of a mine as a basis for fixing its pro rata share of cars in
times of shortage, would be walid. Because of this reasoning, it is
insisted, It appears that the court below but substituted a regulation
which it deemed wise for one which it considered the commission had
inexpediently adopted, and this upoun the assumption by the court that
its authority was not limited to determining power. Without intimating
an opinion as to the merits of the proposition, we put it aside as
irrelevant, since we must decide whether the actlon of the court below
;vaa cc:érrect, frrespective of the reasonlng by which such action was
nduced.

I need not pursue this opinion further, becanse what I have
rend indicates the definite conclusion of the Supreme Court of
the United States with regard to the power of the court over
ihe orders of the Interstate Commerce Commission. This opin-
ion has been followed in at least three cases, and in one of them
the matter is reasoned upon and elaborated much more than in
the opinion from which I have read, but it is in further applica-
tion of the rule; and I think it is perfectly well known now
among lawyers just what jurisdiction the courts can exert over
the orders of the Interstate Commerce Commission, whethes

they are orders establishing unjust discriminations or orders.

announcing railroad rates or orders with regard to the appli-
cation of safety appliances to traing, or in any other respect in
which the commission is given authority over common carriers.

All that I suggest is that we follow the same rule with regard
to the trade commission and its finding of unfair competition
that we have already adopted with regard to the finding of the
Interstate Commerce Commission as to unjust discrimination
and other unfair or improper practices pursued by a common
carrier.

My, NEWLANDS. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Iowa
yield to the Senator from Nevada?

Mr. CUMMINS. I yield.

Mr. NEWLANDS. 1 wish to ask the Senator from Iowa
whether he regards section 5, as reported in this bill by the
committee, as providing for any court review; and, if so, to
what question that review is confined?

Mr. CUMMINS. Mr. President, I have difficulty in answer-
ing that question. My objection to the form of the bill, as it
now is, is this: In the latter part of the section it provides
that if the corporation does not obey the order of the commis-
sion within a time to be fixed, thereupon the commission may
apply to the district court of the United States, which shall
issue an injunction to enforce the order. If the court should
constroe that to be a mandate upon it to issue an injunetion,
without any consideration whatever save the mere presentation,
save to Inquire as to the existence of the order, I should say
that it would be unconstitutional, and would fall. I am not
prepared to assert, however, that a court would nullify the
statute on that account, for it might well hold that nevertheless
the court conld exercise all the jurisdiction which it must exer-
cise to fulfill the Constitution. We ought not, however, to take
any chances of that kind.

Mr. NEWLANDS. Assuming that it took the latter position,
then, that it would have the power to assume such jurisdiction
as it must exercise in order {» carry out and enforce the Con-
stitution, to what questions, then, would the court be confined,
in the judgment of the Senator?

Mr. CUMMINS. Precisely those which I read a moment ago
from the opinion of the Supreme Court.

Mr. NEWLANDS. First, as to whether the action was con-
fiscatory?

Mr. CUMMINS. It is, after all, a matter of jurisdiction. If
the court should find that upon the conceded facts there was
no unfair competition, it would have the right to do it. It can
do that, and does that, with the orders of the Interstate Com-
merce Commission. If it should find that notice had not been
given as required by the law, and that therefore the commission
had not acquired the right to enter upon the investigation, it
would annul the order. If it were to find that the commission
acted arbitrarily, without any evidence to warrant its finding, it
wouldl annul the order of the commission. If, however, it
found that the commission had acquired jurisdiction in the way
pointed out by the law, and that there was fair, substantial -
evidence to sustain the order as fo unfair competition, it would
not substitute its judgment for that of the commission with
respect to the sufficiency of the proof in establishing unfair
competition,

Mr. NEWLANDS. But the Senator is of the opinion that it
the facts were such as not, in the judgment of the court, to consti-
tute unfair competition, it would deny the writ of injunction?
Is that the Senator’s position? E

Mr. CUMMINS. I think it would have the right to do so
under the amendment I have proposed.

Mr. NEWLANDS. I am speaking now of the bill as it
stands.

Mr. CUMMINS. It would either deny the injunction or it
would declare the law unconstitutional.

Mr. NEWLANDS. Then I ask the Senator whether the cor-
poration has not every protection under the existing provision
of the bill?

Mr. CUMMINS. I do not think so, except through that tor-
tuous interpretation to which we ought not to be driven. I
think the provision in the bill is much more nearly what the
provision should be than the amendment offered by the Senator
from Ohio; but we ought to cure the defect that is palpably
there, so that we will be in no danger of meeting an overthrow
when we reach the courts. g

I hope the Senator from Nevada understands just what my
position is. .

Mr. NEWLANDS. As I understand the Senator, in any event,
whether it is a limited court review or a broad court re-
view, the court can determine, first, whether the action of the
commission is confiscatory in character and can annunl it on

that ground; second, whether it was within the limits of its

authority, ‘and ean annul it upon that ground; third, whether
the conceded faects constitute unfair competition, and if, in the
judgment of the court, they do not, the court ean annul the order
or refuse to enforce it?

Mr. CUMMINS. I do not care to affirm the statement of the
Senator from Nevada just as he has made it. I do not think
the inquiry into confiscation will often arise under the “unfair
competition ” section.

Mr. NEWLANDS. T do.

Mr. CUMMINS. This is the question that will arise: Does the
order of the commission take the property. of the complainant
without due process of law; does it deny to him some right
which he may assert under the Constitution? In the pursuit of
those inquiries the court will practically ascertain what has
been stated by the Senator from Nevada.

Mr. LIPPITT. I offer an amendment to the pending bill, to
be numbered section 5a; also an amendment to the pending bill
to be inserted on page 15, after line 3; and I ask that they may
be printed and lie on the table.

The PRESIDENT pro tempore. The amendments will lie on
the table and be printed.

Mr, POMERENE. In view of the fact that I suggested an
amendment striking out a certain paragraph in the amendment
which I submitted awhile ago, T ask that the amendment may
be reprinted, as modified, for the information of the Senate.

The PRESIDENT pro tempore. The amendment will be re-
printed. ;

MESSAGE FROM TIIE HIOUSE.

A message from the Honse of Representatives, by J. (. South,
its Chief Clerk, announced that the House had passed the bill
(8. 4628) extending the period of payment under reclamation
projects, and for other purposes, with amendments, in which It
requested the concurrence of the Senate.

The message also announced that the House agrees to the re-
port of the committee of conference on the disagreeing votes of
the two Houses on the amendments of the House to the bill (8.
4201) granting pensions and increase of pensions to certain sol-
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diers and snilors of the Civil War and ecertain widows and de-
pendent relatives of such soldlers and sailors.

The message further announced that the Hounse agrees to the
report of the committes of conference on the disagreeing votes
of the two Houses on the amendments of the House to the bill
(8. 4845) granting pensions and inereuse of pensions to certain
soldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors.

The message also announced that the House agrees to the
report of the committee of conference on the disagreeing votes
of the two Houses on the amendments of the House to the bill
(8. 5207) granting pencions snd inerense of pensions to eer-
tnin soldiers and sailors of the Civil War and certain widows
and dependent relatives of such soldiers and sailors.

The message further announced that the House agrees to the
port of the committee of conference on the disngreeing votes of
the two Houses on the amendments of the House to the bill
(8. 5446) pranting pensions nnd inerease of pensions fo eertnin
soldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors.

The message also nnnounced that the House agrees to the
report of the committee of conference on the disagreeing votes
of the two Houses on the amendients of the House to the bill
(8. 5575 granting pensions and increase of pensions tn eer-
tain soldiars and sailors of the Civil War and certain widows
and dependent relutives of such soldiers and sailors.

The message also announced that the House ngrees to the
report of the committee of conference cn the disagreeing votes
of the two Houses on the nmendments of the House to the bill
(8. 5843) granting pensions and increase of pensions to cer-
tain soldiers and sailors of the Civil War and certain widows
and dependent relutives of such soldiers and sailors,

PETITIONS AND MEMORIALS.

Mr. WEEKS presented a resolution of the Chamber of Com-
merce of Lawrence. Muss., regretting the action taken by tpe
Senute of the United States in delaying the passage of the
river and harbor appropriation bill, and favoring action thereon
at the present session of Congress; which was ordered to lie
on the table,

He also presented petitions of sundry citizens of Blackstone.
Fitehburg, North Attleboro. Boston, Fall River, and Haverhill,
all in the State of Massachusetts, praying for national pro-
hibition, which were referred to the Committee on the Judi-
ciary. .

Mr. JOHNSON presented a petition of the congregation of the
Methodist Episcopal Church, of Sanford, Me.. praying for na-
tional prohibition, which was referred to the Committee on the
Judiciary.

He also presenfed a petition of the Grand Army of the Re-
publie, Department of Maine. praying for the enactment of legis-
lation granting pensions to widows of Civil War veternns who
were married sinee June 27, 1800, which was referred to the
Committee on I'ensions,

He also presented a petition of the Knox County Board of
Underwriters, of Rockland, Me., praying for the enactment of
legislation prohibiting the use of mails in connection with the
effecting of insurance in companies not aunthorized to do busi-
ness in the severnl States. which was referred to the Cow-
mittee on ost Offices and Post Roads.

He also presented a petition of Local Branch No. 209, Na-
tionnl Association of Civil Service Employees, of Augnsta. Me.,
praying for the enactment of legislation to provide pensions for
civil-service employees. which was referred to the Committee on
Civil Service and Retrenchment.

Mr. JONES presented telegrams in the nature of petitions
from the Commercial Club of Walln Whalla, the Commercial
Club of Kennewick. and the Chamber of Commerce of Seattle.
all in the State of Washington, praying for the passinge of the
river and barbor bill at this session of Congress, which were
ordered to lie on the table,

Mr. OWEN presented petitions of sundry citizens of Okla-
homa, praying for national prohibition, which were referred to
the Committee on the Judiciary.

BILLS INTRODUCED.

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. SHAFROTH :

A bill (8. 6179) to pay Edward Booth $200 back bounty: to
the Committee on Claims.

A bill (8. 6180) granting an increase of pension to Callie E.
Kooken ;

A bill (8, G181) granting a pension to Seraphina Kain: and

A DIl (8. 6182) granting an increase of pension to Ellen
Milam; to the Committee on Pensions.

By Mr. BRISTOW :

A bill (8. G183) granting an fnerease of pension to Willlam
Crouch (with nccompunying papers) ;

A bill (8. 6184) granting a pension to Frank Ferris (with
accompnying papers) ;

A bill (8. 6185) granting an increase of pension to Catharine
Potter (with accompunying papers) ;

A bill (8. 6156) granting nn increase of pension to James N.
Yates (with accompanying papars) :

A bill (8. 6187) granting a pension to Mathias Allacher
(with accompanying papers) ;

A Bill (8. 6188) grantivg a pension to Mattie J. Johnson (with
accompanying papers) : and

A Dbill (8. G189) granting an increase of pension to Thomns
Jefferson Stafford (with accompanying papers) ; to the Commit-
tee on Iensious.

INTERNATIONAL CONFERENCE ON SOCIAL INSURANCE.

Mr. SUTHERLAXND. I desire to introduce a joint resolu-
tion. of which I spoke yesterday. because it is necessary that it
should ba disposed of speedily if it is disposed of at all. I ask
that the joint resolution may be referred to the Committee on
Foreign Relations.

The joint resolution (8. J. RRes. 160) authorizing the President
to aceept an invitation and to appoint delegntes to participate
in the International Conference on Social Insurance was read
twice by its title and referred to the Committee on Foreign
Relutions.

RIVER AND HARBOR APPROPRIATIONS.

Mr. JOHNSON submittad an amendment intended to be pro-
posed by him to the river and harbor bill, which was ordered
to lie on the table and be printed.

PRESIDENTIAL APPROVAL.

A message from the President of the United States, by Mr.
Latta, executive clerk, announced that the President had ap-
proved and signed the following act:

On July 30, 1414 :

8.485. An zet to amend section 1 of an act entitled “An act
to codify. revise, and nmeund the laws relating to the judiciary,”
approved March 3, 1911

EXTENSION OF RECLAMATION PROJECTS,

The PRESIDENT pro tempore laid before the Senate the
amendments of the House of Representatives to the bill (S.
46G28) extending the period of payment under reclamation
projects. and for other purposes.

Mr. SMITH of Arizona. 1 move that the Sennte disagree to
the amendments of the House of Representatives, reqnest a
conference with the House en the disugreeing votes of the two
Houses thereon. the conferees on the part of the Senate to be
appointed by the Chair.

The motion was agreed to; and the President pro tempore
appointed Mr. SamiTH of Arizona, Mr. Lase, and Mr. JoNes
conferees on the part of the Seunte.

PENSIONS AND INCREASE OF PENSIONS,

Mr. JOHNSON subuwitted the following report :

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the Tlouse lo the bill (8.
4261) granting pensions and increanse of pensions to certain
soldiers and sailors of the Civil War and certaln widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend uand do
recommend to their respective Houses as follows:

That the Sennte recede from its disangreement to the amend-
ments of the House numbered 1, 3, 7, 13, 14, 15, 16, 19, and 20,
and agree to the siame.

That the House recede from its amendments numbered 2, 4, 5,
6, 8. 9, 10, 11. 12, and 18.

That the Senate recede from its disagreement to the amend-
ment of the Honse numbered 17, and ngree to the same with an
amendment as follows: In lien of the sum proposed by said
amendment insect the sum * $36"; and the House agree to the
same. s

Bewng. F. SHIVELY,

THOMAS STERLING,
Aanagers on the part of the Senate,

Joe J. RusskLL,

Guy T. HELVERING,

M. . KINRAIL,
Managers on the part of the House.

The report was agreed to,
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Mr. JOHNSON submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (S.
4845) granting pensions and increase of pensions to certain
suldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors, having met,
ofter full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 5, 6, 8, 9, and 14, and agree to
the same.

That the Fouse recede from its amendments numbered 1, 2,
3,4, 7, 10, and 12.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 11, and agree to the same with an
amendment as follows: In lieu of the sum proposed by said
amendment insert the sum “ $40”; and the House agree to the
same.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 13, and agree to the same with an
amendment as follows: In lien of the sum proposed by sald
amendment insert the sum “$36"; and the House agree to the
sane.

Bexa, F. SHIVELY,
THOMAS STERLING,
Managers on the part of the Senate,
JoE J. RUSSELL,
Guy T. HELVERING,
g M. P. KINEAID,
| AManagers on the part of the House,

"

The report was agreed to.
Mr. JOHNSON submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8. 5207)
granting pensions and increase of pensions to certain soldiers
and sailors of the Civil War and certain widows and dependent
relatives of such soldiers and sailors, having met, after full
and free conference bave agreed to recommend and do recom-
mend to thelr respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 3, 12, 13, 15, 21, and 22, and agree
to the same.

That the House recede from its amendments numbered 1, 2, 4,
b, 7. 8. 9, 10, 11, 14, 16, 17, 18, and 19.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 6, and agree to the same with an
amendment as follows: Restore the matter stricken out by said
amendment, and in lien of the sum proposed therein insert
the sum * $24 ”; and the House agree to the same.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 20, and agree to the same with an
amendment as follows: Rastore the matter stricken ont by
said amendment, and in liea of the sum proposed therein insert
the sum * $30"; and the House agree to the same.

Bexsamixn F. SHIVELY,
THOMAS STERLING,
Managers on the part of the Senate.

JoE J. RUSSELL,
Guy T. HELVERING,
M. P. KINKAID,
Managers on the part of the House.

The report was agreed to.
Mr. JOHNSON submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8.
5446) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil War and certain widows and
dependent relatives. of such soldiers and sallors. having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 1, 4, 6, 7, 9, 12, 14, 15, 16, and 17,
and agree to the same,

That the House recede from its amendments numbered 2, 3,
b, 11, 13. and 18.

That the Senate recede from its disngreement to the amend-
ment of the Housa numbered 8, and agree to the same with an
amendment as follows: Restore the matter striecken out by said

amendment and in lieu of the sum proposed therein insert the
som “ §12"; and the House agree to the same,

That the Senate recede from its disagreement to the nmend-
ment of the House numbered 10, and agree to the same with an
amendment as follows: Restore the matter stricken out by
sald asmendment and in lieu of the sum proposed therein insert
the sum “ §24 " ; and the House agree to the same.

BeNJAMIN F. SHIVELY, ‘.
v THOMAS STERLING,
Managers on the part of the Senafe.

Joe J. RusseLy,
Guy T. HELVERING,
M. P. KINKAID,
| Managers on the part of the House.

The report was agreed to.
Mr. JOHNSON submitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8.
H5675) granting pensions and increase of pensions to certain
soldiers and sallors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 3, 4, and 5, and agree to the
same.

That the House recede from its amendments numbered 2, 6,
8, 9, 10, 11, and 12,

That the Senate recede from its disagreement to the amend-
ment of the House numbered 1, and agree to the same with an
amendment as follows: Restore the matter stricken out by said
amendment and in lieu of the sum proposed therein insert the
sum “ $30"; and the House agree to the same.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 7, and agree to the same with an
amendment as follows: Ilestore the matter tricken out by said
amendment, and in lien of the sum proposed therein insert the
sum “ $20"; and the House agree to the same.

BENJ. F. BHIVELY,
THOMAS STERLING,
Managers on the part of the Senate,
JoE J. RUsseLL,
Guy T. HELVERING,
M. P. KINEAID,
Managers on the part of the House.

The report was agreed fo.
Mr. JOHNSON suobmitted the following report:

The committee of conference on the disagreeing votes of the
two Houses on the amendmenis of the House to the bill (S.
5843) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil War and certnin widows and
dependent relatives of such soldiers and sailors. having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 1, 5, 6, 7, 11, and 15, and agree
to the same.

That the House recede from its amendments numbered 2, 3,
4, 8 9, 10, 13. and 14.

That the Senate recede from its disagreement to the amend-
ment of the House numbered 12, and agree to the same with
an amendment as follows: Restore the matter stricken out by
said amendment, and in l'en of the sum proposed therein insert
the sum *“ §36"; and the House agree to the same.

BexjamMin F. SHIVELY,
THOMAS STERLING,
Afanagers on the part of the Senate.
JoE J. RUSSELL,
Guy T. HELVERING,
M. P. KINKAID, s
" Managers on the part of the House.

Tﬂe report was agreed fto.
* EXECUTIVE SESSTON.
Mr. KERN. T move that the Senate proceed to the considera- -
tlon of executive business.
The motion was agreed to, and the Senate proceeded to the
eongideration of executive business. After 10 minutes spent
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in executive session the doors were reopened, and (at 6 o'clock
™ m., Thursday, July 30, 1914) the Senate took a recess until
to-morrow, Friday, July 31, 1914, at 11 o'clock a. m.

NOMINATIONS.

Ewxecutive nominations received by the Senate July 30 (I'cgr'sfa-
tive day of July 27), 191}.

» PROMOTION IN THE ARMY.

First Lieut. Edgar D. Craft, Medical Corps, to be eaptain from

July 8, 1914, after three years' service.
APPOINTMENTS IN THE PuBLic HEALTH SERVICE.

Thomas Franeis Keating to be assistant surgeon in the Public
Health Service. (New office.)

Clarence Henry Waring to be assistant surgeon in the Public
Health Service. (New office.)

George Alexander Wheeler to be assistant surgeon in the
Public Health Service. (New office.)

Roland Edward Wynne to be assistant surgeon in the Publie
Health Service. (New office.)

Henry Charles Yarbrough to be assistant surgeon in the Pub-
lic Health Service. (New office.)

CONFIRMATIONS.

Erecutive nominations confirmed by the Senate July 39 (legis-
lative day of July 27), 1914. i
CONSUL.
John F. Jewell to be consul at Chefoo, China,
COLLECTOR OF INTERNAL REVENUE.

Emanuel J. Doyle to be collector of internal revenue for th
fourth distriet of Michigan. .
- SECOND ASSISTANT CHIEF oF BUREAU oF FOREIGN AND DOMESTIC
COMMERCE,

Frank R. Rutter to be (Second) Assistant Chief of Burean
of Foreign and Domestic Commerce in the Department of Com-
merce.

PoSTMASTERS.
MINNESOTA,

Henry P. Dunn, Brainerd.

John B. Hughes, Lake Benton.

Halvor T. Moland, Buffalo.

Frank Plotts, Blooming Prairie.

NEBRASKA.

John Conroy, Shelton.

George W. Ewing, Nelson.

Edward P. Fitzgerald, Elm Creek,

HOUSE OF REPRESENTATIVES.
Traurspay, July 30, 191}.

The House met at 12 o’clock noon.

The Chaplain, Rev. Henry N. Couden, D. D., offered the fol-
lowing prayer:

We thank Thee, O God our heavenly Father, for this day,
with its gracious privileges. Strengthen us, we beseech Thee,
that we may be able to discharge its obligations in accordance
with Thy will and pleasure. In the spirit of Jesus Christ our
Lord. Amen, :

The Journal of the proceedings of yesterday was read and
approved.

LEAVE OF ABSENCE.

Mr. Lever, by unanimous consent (at the request of Mr.
LeeE of Georgin), was granted leave of absence on account of
sickness. .

LEAVE TO EXTEND REMARKS.

Mr. RAKER. Mr. Speaker, I ask unanimous consent to ex-
tend my remarks in the Recorp on the subject of woman
suffrage.

The SPEAKER. The gentleman from California [Mr. RARER]
asks unanimous consent to extend his remarks in the REcorp on
the subject of woman suffrage. Is there objection?

Mr., GORDON. Mr. Speaker, I object. It is a State ques-
tion; a State issue.

The SPEAKER.

The gentleman from Ohio [Mr. Gorpox]
objects. :

PAYMENT UNDER RECLAMATION PROJECTS.

The SPEAKER. When the House adjourned yesterday it was
voting on the Underwood amendment to the bill (8. 4628) ex-

tending the period of payment under reclamation projects.
There was no quorum present, and that left it hanging up. The
Clerk will report the Underwood amendment.

The Clerk read as follows:
¢ I.-i\men{},- on page 11, by adding, after scction 15, a new scction, as
GlOWS

“ Bec. 16. That from and after July 1, 1915, expenditures shall not
be made for carrying out the purposes of the reclamation law except
out of appropriations made annaally by Congress therefor. and the See-
retary of the Interior shall, for the fiscal year 1916 and annually there-
after, in the regular Book of Estimates submit to Congress estimates of
the amount of money necesgary to be expended for carrying out any or
all of the purposes authorized by the reclamation law, inecluding’ the
extension and completion of existing projects and units thereof and
the construction of mew projects. The annual appropriations made
hereunder by Congress for such purposes shall be paid out of the
reclamation fund provided for by the reclamation law,

The SPEAKER. The question is on agreeing to the amend-
ment.

The question was taken, and the Speaker announced that the
ayes seemed to have it

Mr. BRYAN. A division, Mr. Speaker.

The SPEAKER. The gentleman from Washington [Mr.
Bryan] demands a division. Those in favor of the amendment
will rise and stond until they are counfed. [After ennmnting.]
Forty-four gentlemen have risen in the affirmative. Those op-
posed will rise and =tand nntil they are eounted.  [After count-
ing.] Fifteen gentlemen have risen in the negative.

Mr. BRYAN. Mr. Speaker, I miuke the point of no quorum.

The SPEAKER. On this vote the ayes are 44 and the noes

are 15.

The gentleman from Washington [Mr. BRYax] makes

the point of no quorum. The Doorkeeper will close the
doors, the Sergeant at Arms will notify the absentees, and the

Clerk will call the roll.

Those in favor of the Underwood

amendment will, when their names are called, vote *““yea™;

those opposed will vote “nay.”

The question was taken; and there were—yeas 178, nays 49,
answered “ present ” 2, not voting 203, ns follows:

YEAS—178.
Ahercrombie Dent Helvering Peters, Mags,
Adamson Dicklnson Hensley Peters, Me,
Alexander Difenderfer Hill Peterson
Allen Dixon Holland Platt
Ansberry Donohoe Howard Plumley
Anthony Donovan Hull t
Balley Doolittle Humphreys, Miss. Prouty
Baker Doremus Jacoway uin
Baltz Doughton Johnson, Ky. Rainey
Barkley Drukker Kennedy, Conn. eed
Barnhart Dunn Kennedy, Towa  Reilly, Wis.
Bathrick Eagan Kennedy, R. L. Rogers
Beakes Elder Kent Rubey
Blackmon Esch Key, Ohio Rucker
Booher Farr Kiess, Pa. Russell
Bowdle Fergusson indel Saunders
Britten 'ess Kirkpatrick Scott
Brockson Finle Konop Shackleford
Brodbeck Flood, Va, La Follette Sims
Broussard Floyd, Ark, Lee, Ga. Sigson
Brown, N. Y. Foster e, Smith, Md.
Brumbaugh Fowler Lesher Smith, SamL W,
Buchanan, 111, Gallagher Lewis, Md Sparkman
Buchanan, Tex, Gallivan Lieb Stedman
Burgess Garner Linthicum Stone
Burke, 8. Dak. Garrett, Tenn. Lloyd Taleott, N. Y,
Burke, Wis. Garrett, Tex, Logue Tavenner
Burnett Gilmore MeCoy Taylor, Ark.
Butler Godwin, N. C. MeKenzie Towner
Campbell Food Madden Treadway
Candler, Miss. Goodwin, Ark. Mnﬁ:lre. Nebr. Tribhle
Cantor Gordon Mahan Tuttle
Caraway Goulden Mann Underwood
Clark, Fla, Graham, 11 Mapes Walsh
Claypool ray Mitchell Watkins
Cline Greene, Vt. Montague Watson
Coady Greg;l; : Moon Webb
Collier Hamlin Moss, Ind, Whaley
Connelly, Kans, [Ilar oss, W. Va. White
Conry Harris Mulkey Wilson, Fla,
Cooper Harrison Neely, W. Va, Wingo ¥
Cox Haugen O'Hair Witherspoon
Cullop Hay Oldfield Woods
Danforth Heflin Page, N. C
Decker Helm Park

NAYB—490,
Anderson Hayden Miller Btephens, Cal.
Barton Hayes Mondell Stevens, Minn,
Bell, Cal. Helgesen Nolan, J.1I. « Btevens, N. H
Bryan Howell Norton Stout.
Chureh Hulings Patton, Pa. Sutherland
Curry Johnson, Utah Raker Taylor, Colo.
Dillon Johnson, Wash. Roberts, Nev. Thomson, I11.
tvans Keating Seldomridge Volstead
Falconer Kelly, Pa. Sells Woodrufl
Ferris Kinkaid, Nebr. Sinnott Young, N. Dak.
French indbergh Sloan
Hammond MacDonald Smith, Idaho
Hawley Manahan Smith, Minn,

ANSWERED “ PRESENT "—2,

Clanecy

Guernsey
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Adalr
Afken
Alney
Ashbrook
Aswell
Austin

Avis
Barehfeld
Bartholdt
Bartlett
Beall, Tex,
Bell, Ga.
Borchers

Browne, Wis.
Browning
Bruckner

Casey

Chandler, N. Y.

Connolly, Iowa

Copley

Covington

Cramton

Crisp

Crosser

gnle ot
avenpo

Davis

Deitrick

Dershem

Dool

Estopinal

NOT VOTING—203.

Fairchild Lafferty
Faison Langham
Fields Langley
Fitzzerald Lazaro
FitzHenry ['Engle
Fordney Lenroot
gra neis Lever

rear vy
Gard Lewls, Pa,
Gardner Lindquist
Geo Lobeck
Gerry Loft
Gul Lonergan
Gillett McAndrews
Gittins MeClellan
Glass McGillicud
Goele MeGnire, O
Goldfogle McKellar
Gorman McLaughlin
Graham, Pa, Maher
Green, Iowa Martin
Greene, Mass., Merritt
Griest Metn
Griffin Moore
Gudger Morgan, La.
Hamill Morean, Okla.
Hamilton, Mich. Morin
Hamilton, N. Y. Morrison
Hardwick Mott
Hart Murdock
Henry Murray, Mass.
Hinds Murray, Okla.
Hinebaugh Neeley, Kans.
Hobson Nelson
Houston O'Brien
Hoxworth Oglesby
Hurhes, Ga. O'Leary
Hughes, W. Va.  O'Shaunessy
Humphrey, Wash. Padgett

zoe Paize. Mass.
Johnson, 8. C. Palmer
Jones Parker
Kahn Patten, N. Y.
Kelster Payne
Kelley, Mich. Phelan

ettner Porter
Kinkead, N. J. Pon
Klichin Powers
Knowland, J. R. Ragsdale
Korhly Rauch
Kreider Rayburn

Rellly, Conn.

Riordan

Roberts, Mags-

Rothermel

Rouse

Ruple ]

SBabat |

Secull

Sherley .

SBherwo )
hreve t

Slayden

Blem

Smith, N. X.
Smith, Tex,
StaTord
Stanley
Steenerson
Stephens, Miss,
Stephens, Nebr.
Stephens, Tex.
Stringer
Sumners

‘Weaver
Whitaere !
Willlams
Willis

Wilson, N. L.
Winslow
Young, Tex.

So the amendment of Mr. UNpErwoop was agreed to.

The Clerk announced the following pairs:

For the session:
AMr. ScoipLy with Mr. BROWNING.
Afr. Grass with Mr. StemP.
Mr. MeTz with Mr. WALLIN,
TUntil further notice:

Mr. Tayror of Alabama with Mr. HueHEs of West Virginia.
Mr. Dare with Mr. MARTIN.
Mr. SHERLEY with Mr. GILLETT.
Alr. AseBRooE with Mr. AusTIN.

Mr. Baetierr with Mr. Avis,

Mr. DavexrorT with Mr. J. M. C. SMITH.
My, Cawrrirr with Mr. CoPLEY.

Mr. Houstox with Mr. LANGHAM,

Mr. CrLaxcy with Mr. HamivTon of New York.

Mr.
Mr.
Mr.
Mr.
Mr.

McGruricopny with Mr. GUERNSEY.
Sraynexy with Mr. Burgr of Pennsylvania,
Hexuy with Mr. Hixnps.
Faisow with Mr. GreeNe of Massachusetis.
Papgerr with Mr. Mogin.

Mr. MorcaN of Louisiana with Mr. LINDQUIST.

Mr.
Mr.

Epwaeps with Mr. GRIEST.
WeavER with Mr. WALTERS.

Mr. BeLL of Georgia with Mr. CALDER.

Mr.

EsToPINAL with Mr. FREAR. !

Mr. KircHEN with Mr, Roperts of Massachusetts.

Mr.
Mr.

SaeaTH with Mr. SwWITZER.
Lopeck with Mr. Powees.

Mr. GorMaN with Mr. McLAUGHLIN.
Mr. Lazaro with Mr. PARKER.
Mr. AsweLL with Mr. Cary.

Mr.

CALLAwWAY with Mr. WiLLis.

Mr, THoMas with Mr. FAIRCHILD.

Mr. HucuEs of Georgia with Mr., MERRITT.

Mr. Harpwick with Mr. J. R. KNOWLAND.
Mr. Youwc of Texas with Mr. AINEY.

Mr.

Mr.
Mr.
Mr,
Mr.

Mr. ArReN with Mr. Cary.

Wisconsin.

StEPHENS of Nebraska with Mr. LEwrs of Pennsylvania,
Mr. StepaERE of Texas with Mr. BARTHOLDT.

Firips with Mr. LANGLEY.
SaErwoop with Mr. MotT.
Wirtriams with Mr, WIiNsLow.
UnpezETLL with Mr. STEENERSON.
Mr. Apare with Mr. BrowNE of
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AMr, Byrxes of South Carolina with Mr. SHREVE.
Mr. Byrxs of Tennessee with Mr. BARCHFELD,
Mr. CarteEr with Mr. Davis.

Mr. Dupst with Mr. CramTON.

Mr. FitzeERaLD with Mr. KAHN.

Mr. Francis with Mr. CaaspLEr of New York.
Mr, GorkE with Mr. EpMoNDS.

. IeoE with Mr. GreeEx of Iowa.

. Lever with Mr, KeLLey of Michigan.

. McAxprews with Mr. KREIDER.

Mr., McKrrLrar with Mr. McGuire of Oklahoma.

Mr. Pou with Mr. NELSON.

Mr. RavcH with Mr, Paice of Massachusetts,

Mr, PaLMer with Mr. MooRE.

Mr. Rouse with Mr. PoRTER.

Mr. Smarn with Mr. VARE

Mr. SMrTH of Texas with Mr. TEMPLE.

Mr. Tareorr of Maryland with Mr. PaYNE.

Mr. Joaxsox of South Carolina with Mr. KEISTER.
Mr. Tacoarr with Mr. FoRDREY.

On this vote:

Mr. MorrisoN (for the Underwood amendment) with Mr.

Humparey of Washington (against).

The result of the vote was announced as above recorded.

The SPEAKER. A quorum is present. The Doorkeeper will
unlock the doors. The guestion is on the engrossment and third
reading of the bill.

The bill was ordered to be engrossed and read a third time,
and was accordingly read the third time,

Mr. MANN. Mr. Speaker, I offer a motion to recommit with
instructions.

The SPEAKER. The gentleman from Illinois [Mr. MANN]
offers a motion to recommit which the Clerk will report.

The Clerk read as follows:

Mr. MaNN moves to recommif the bill 8. 4628 to the Committee on
Irrigation of Arid Lands, with instroctions to that committee to report
the ?aitz hll]ltback to the House forthwith, with the following amend-
ments, to wit:

* 8trike out all of section 1 after the enacting clause down fo and
including line 16, page 2, and insert in lieu thereof the following:

“*That any person whose lands hereafter become subject to the
terms and conditions of the act approved Jupe 17. 1902, entitled “An
act apprepriating the receipts from the sale and dispesal of public lands
in certnin States and Territories to the construction of irrigation works
for the reclamation of arid lands and acts amendatory thereof or
supplementary thereto, hereafter to be referred to as the reclamatiom
law, and any person who hereafter makes entry thereunder shall at
the time of making water-rizht ngpllcatlnn or entry, as the case may
be.ega into the reclamation fund 5 per cent of the constructlon charge
fix For his land as an initial Installment, and shall pay the balance
of the priocipal of sald charge in 35 annual installments, the first 10
of which shall each be 2 per cent of the construction charge and the
remaining 25 shall each be 3 cent until the whole amount shall
have been d. In addition to the principal of the construction char,
there shall be paid in each case annually interest upon the balance o
the construction charge remninlng"hunp:lid from time to time at the
rate of 3 per cent per annum, e first of the said annunal Install-
ments shall become due and able on December 1 of the fifth calen-
dar ‘year after the Initial installment: Provided, That any water-right
agpi cant or entryman may. if he so elects, pay the whole or any part
of the construction charges owing by him within any shorter period:
Provided further. That entry may be made whenever water is available,
as announced hgﬂ the Secretary of the Interior, and the initial pay-
ment be made when the charge per acre Is establighed.’

“ 8trike out section 2 and insert In lien thereof the following:

“*8ec. 2, That any person whose land or entry has heretofore be-
come subject to the terms and conditions of the reclamation law shall
pay the principal of the counstruction charge, or the portion of the

rincipal of the construction eharge remaining unpaid, in 40 annual
nstaliments, the first of which shall become due and payable on De-
cember 1 of the year in which the public notice affecting his land
is issued under this act. and su uvent installments on December 1
of each year thereafter. The first 10 of such instaliments shall each
be 1 per cent and the remaining 30 Installments shall each be 3 per
cent of the total construction charge, or the portion of the construe-
tion charge unpald at the beginming of such installments: Provided,
That, in addition to the principal ef the construction charge, there shalf
be paid in each case annually interest at the rate of 3 per cent per
annum upon snch portion of the balance of the construction charge as
rem#ing unpaid beyvond the time or times fixed for the payment thereof
under the reclamation law in force when such land or entry became
subject to the terms and conditions of such reclamation law: Provided
further, t such person may, if he so elects, F“ the whole or any
paﬂioetd. thg construction charge owing by him prior to the time hereln
reguired.” ™

Mr. TAYLOR of Colorado. Mr. Speaker, I move the previous
question on the motion to recommit.

The previous question was ordered.

The SPEAKER. The question is on the motion to recommit.

The question being taken, the Speaker announced that the
noes appeared to have it.

Mr. MANN. Mr. Speaker. I ask for the yeas and nays.

The S8PEAKER. The gentleman from Ilinois demands the
yeas and nays. Those in favor of ordering the yeas and nnys
will rise and stand until they are counted. [Affer counting.]
Forty-eight Members rising to second the demand.
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Mr. MANN,
other side.

The SPEAKER. The Chair was just figuring to see whether
48 was a sufficient number. Those opposed to ordering the
yeas and nays will rise and stand until they are counted.
[After counting.] One hundred and nine in the negative.
Forty-eight being more than one-fifth of those voting, the yeas
and nays are ordered. The question is on the motion of the
gentleman from Illinois [Mr. MAxX] to recommit with in-
structions.

The guestion was taken; and there were—yeas 81, nays 140,
answered * present ” 2, not voting 209, as follows:

If there is any qnestion about it, T ask for the

YEAS—81,
Anderson Dunn Konop Rainey
Balley Eagan Lewls, Md. Rellly, Wis.
Baltz Esch Mc(.‘o{ Rogers
Bathrick Fess McKellar Sannders
akes Flood, Va. McKenzie Sells
Borchers Foster dd Bisson
Bowdle Gallagher Manahan Smith, Minn,
Britten Garrett, Tenn, Mann Smith, Saml. W,
Brockson Good Mapes Stevens, N. H.
Buchanan, Tex Gordon Mron Talcott, N. X.
nrEess y Moss, Ind. Tavenner
urnett Greene, Vi, O’ Hair Thomson, 1L
Butler Hardy Page, ) Townsend
Candler, Miss, © Haugen Park Treadway
Cuntor Ha Patton, Pa Tribble
Conry Holland Peters, Masa, Watson
Covington Tull Peters, Me. Webb 2
Cox Johnson, Ky. Platt Witherspoon |
Danforth Kennedy, Iowa  Plumley -
Doughton Kennedy, R. L. routy =
Drukker Kent Quin b
NAYS—140. ™
Abereromble Difenderfer Hensley Post -
Adamson Dillon Hill Raker I
Alexander Dixon Howard
Allen Donohoe Howell Rohorts. Nev,
Ansberry Donovan - Hulings Rubey
Anthony Doolittle -Humphreys, Miss. tucker
Baker Doremus Jacoway Rtussell
Barkley Elder Johns=on, Utah Beott
Barnhart Evans Johnson, Wash, Seldomridge
Barton Falconer Keating Shackleford
Bell, Cal. Ly Kelly, I'a. Sims
Blackmon Fergusson Kennedy, Conn, Sinnott
Booher Ferris Key, Ohlo Sloan
Brodbeck Floyd, Ark. Kindel Smith, Idaho
Broussard Fowler Kinkaid, Nebr, Smith, Md.
Brown, N. Y. French Kirkpatrick Sparkman
Bryan Gallivan La Follette Stedman
Buchanan, T11. Garner Lee, Pa. Stephens, Cal
Burke, 8. Dak. Garrett, Tex. Lesher Stevens, Minn,
Burke, Wis. Gilmore Lieb Stone
Campbell Godwin, N. C. Lindbergh Stout
Caraway Goodwin, Ark. Linthicum Sutherland
Chureh Goulden Lloyd * Taylor, Ark.
Clark, Fla. Graham, Il Logue Taylor, Colo,
Claypool Hamlin MacDonald Towner
line Hammond Maguire, Nebr. Underwood
Coa Harris Mahan Volstead
Collier Harrlson Mitchell Watkins -
Connelly, Kans. Hawley Mondell Whaley
Cooper Hayden Montague White
Cullop Hayes Morgan, Okla. Wilson, Fla.
Curry Heflin Mulkey Wll:.’%o
Decker Helgesen Nolan, J. I, Woodraff
Dent Helm Oldfield Woods
Dickinson Helvering Peterson Young, N. Dak.
ANSWERED " PRESENT "—2,
Guernsey Morrison
NOT VOTING—209,
Adair Chandler, N. Y. George Johnson, 8. C.
Alken “lancy Gerry ones
Ainey Connolly, Iowa  Gill Kahn
Ashbrook Copley Gillett Keister
Asgwell Cramton Gittins Kelley, Mich.
Austin Crisp Glass Kettner
Avis Crosser Goeke Kiess, Pa.
Barchfald Dale Goldfogle K[nkend. N.J.
Bartholdt Davenport Gorman Kitchin
Bartlett Davis Graham, Pa. Knowland, I,,R.
Beall, Tex. Deltrick Green, lowa Korbly
Bell, Ga. Dershem Greene, Mass, Kreider
Dorland Dies Gregg Lafferty o
Brown, W, Va. Doalin Griest Langham
Browne, Wis, Driscol Griffin Langley
Browning Dupré Gudger Lazaro
Bruckner Eagle Hamill . Ga.
Brumbaugh Edmonds Hamilton, Mich, L’'Engle
Bulkley Edwards Hamilton, N. Y nroot
Burke, Pa Estopinal Hardwick Lever
Byrnes, Falirchild Hart vy
Byrus, Tenn Faison Henry Lewis, Pa.
1der Fields - Hinds Lindquist
Callaway Finley Hinebaugh Lobeck
Cantrill Fitzgerald Hobson Loft
Carew FiteHenry Houston Loner;
Carlin Fordney Hoxworth MecAndrews
Carr Francis Hughes, Ga. MeClellan
Carter Frear Hughes, W. Va,  McGillicudd
Cary Gard Humphrey, Wash. MeGuire, Okla.
Casey +  Gardner 1goe McLaughlin

Maher Paige, Mass. Shreve Thacher
Martin Palmer Slayden Thomas
Merritt Parker . Blemp Thompson, Okla,
etz I'atie‘n. N. Y. Small e
Miller Payne Smith, J. M. C, Underhill
Moore Phelan Smith, N. Y. Vare
Morgan, La, Porter Smith, Tex. Vaughan
orin Pou Btafford Vollmer
Moss, W. Va Powers Stanley Walker
Mot Ragsdale Bteenerson Wallin
Murdock Raunch Stephens, Misa, alsh
Murray, Mass, Rayburn Stephens, Nebr.  Walters
l;urmy Okla. Rellly, Conn. Stephens, Tex, Weaver
Neeley, Kans, Riordan Stringer Whitacre
Neely, W. Va. Itoberts, Mass. Sumners Williams
Nelson Rothermel witzer Willis -
Norton Taggart Wilson, N. Y.
O’Brien Ruple Talbott, Md. Winslow
Oglesby Sahat Taylor, Ala. Young, Tex.
O!iﬂ Ty Scully Taylor, N. Y
0’'8haunessy Sherley Temple
Padgett Sherwood Ten Eyck

So the motion to recommit was lost.

The following additional pairs were announced :

Uniil further notice:

Mr. BRUCKNER with Mr. NorToxN.

Mr. FiNLEY with Mr. MILLER.

Mr. Deiteick with Mr. Kiess of Pennsylvania,

Mr. GriFFIN with Mr. HaamirtoN of New York.

On this vote:

Mr, Avis (for motion to recommit) with Mr, CLANCY (against).

Mr. Morrison (for motion to recommit) with Mr. HUMPHREY
of Washington (against).

Mr. WALSH. Mr. Speaker, I would like to vote.

The SPEAKER. Was the gentleman in the Hall listening
when his name should have been called?

Mr. WALSH. No; I was not. -

The SPEAKER. The gentleman does not gualify himself.

Mr, WALSH. I would have voted “ aye,” if I counld.

The result of the vote was then announeed as above recorded.
i g‘he SPEAKER. The question now is on the passage of the

1

The question was taken, and the bill was passed.

On motion of Mr. Tayror of Colorado, a motion to reconsider
the vote whereby the bill was passed was laid on the table,

PENSIONS,

Mr. RUSSELL. Mr. Speaker, I call up the conference reports
on the several bills, 8. 5843, 8. 5575, 8. 5446, 8. 4845, 8. 42061,
and 8. 5207.

The SPEAKER. The Clerk will read the first report.

The Clerk read as follows: :

CONFERENCE REPORT (No0. 1048).

The ecommittee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8.
5843) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil] War and certain widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Honses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 1, 5, 6, 7, 11, and 15, and agree
to the same.

That the House recede from its amendments numbered 2, 3,
4, 8, 9, 10, 13, and 14.

Amendment numbered 12: That the Senate recede from its
disagreement to the amendment of the House numbered 12, and
agree to the same with an amendment as follows: Restore
the matter stricken out by said amendment and in lien of the
sum proposed therein insert the sum *“§36"; and the House
agree to the same.

Joe J. RUSSELL,

Guy T. HELVERING,

M. P. KINKAID,
Managers on the part of the IHouse.

BexJ. F. SHIVELY,

THOMAS STERLING,
Managers on the part of the Senate.

BTATEMENT.

The managers on the part of the House at the conference on
the disagreeing votes of the two Houses on certain amendments
of the House to the bill (S. 6843) granting pensions and in-
crease of pensions to certain soldiers and sailors of the Civil
War and certain widows and dependent relatives of such sol-
diers and sailors, submit the following written statement in ex-
planation of the effect of the action agreed upon by the con-
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ference committee and submitted in the accomipanying confer-
ence report as fo each of the said amendments, viz:

On amendment No. 1: The Senate concurs in the House amend-
ment, on account of soldier’s short service and the fact that he
has some income aside from his pension.

On amendment No. 2: The House recedes, as the evidence filed
in support of the bill shows that the widow is in ill health and
is unable to earn a living, and has praetically no income outside
of her pension; that her husband served more than three years
in the Civil War and at his discharge was holding the rank of
captain. The claim is a meritorious one, and the proposed in-
crease from $12 to $20 fully justified.

On amendment No. 3: The Heouse recedes, ag the evidence filed
justifies the allowance of the proposed pension of $12 per
month to soldier.

On amendment No. 4: The House recedes, as the evidence filed
in support of the bill shows that soldier’s death was due to his
service, and the proposed pension Is fully justified.

On amendment No. 5: The Senate concurs in the House amend-
ment, as the evidence fails to justify the allowance of proposed
increase of pension from $12 to $20.

On amendment No. 6: The Senate concurs in the House amend-
ment, as proposed increase of pension from §13 to $24 is not
warranted by the evidence on file.

On amendment No, 7: The Senate concurs in the House amend-
ment, as proposed increase of pensien from $£12 to $20 is not
warranted by the evidence on file.

On amendment No. 8: The House recedes, as soldier is shown
by additional evidence-filed to be almost blind and practically
helpless and the owner of no real estate or property of any
kind.

On amendment No. 9: The House recedes, as the circumstances
disclosed by the evidence on file in support of this bill fully
justify the allowance of proposed pension of $12,

On amendment No. 10: The House recedes, as the evidence in
the case clearly shows that proposed pension of $12 should be
allowed.

On amendment No. 11: The Senate concurs in the House
amendment, as the evidence is not deemed sufficient to warrant
proposed increase.

On amendment No. 12: The Senate concurs in the House
amendment with an amendment allowing widow a pension of
£36 per month. The Senate passed this bill at $40. The House
struck the item from the bill. The widow is now pensioned at

The conferees believe the evidence filed in support of this
bill fully justifies an allowance of $36 per month.

On amendment No. 13: The House recedes, as the evidence
filed in support of this measure warrants the allowance to the
widow of proposed pension of $12. A

On amendment No. 14: The House recedes, as the proposed
pension of $12 to widow is fully justified by the evidence on file,

Amendment No, 15 Is a typographical correction.

JoE J. RUSSELL,

Guy T. HELVERING,

M. P. KINKATD,
Managers on the part of the House.

The SPEAKER. The question is on the conference report.
The conference report was agreed to.

The SPEAKER. The Clerk will report the next bill.

The Clerk read as follows:

CONFERENCE REPORT (NO. 1047).

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8.
55675) granting pensions and increase of pensions to certain sol-
diers and sailors of the Civil War and certain widows and de-
pendent relatives of such soldiers and sailors, having met, after
full and free conference have agreed to recommend and do
recommend to their respective Houses as follows:

That the Senate recede from its dlsagreement to the amend-
ments of the House numbered 3, 4, and 5, and agree to the same.

That the House recede from its amendments numbered 2, 6,
&, 0, 10, 11, and 12.

Amendment numbered 1: That the Senate recede from its dis-
agreement to the amendment of the House numbered 1, and
agree to the same with an amendment as follows: Restore the
matter stricken out by said amendment, and in lien of the sum
proposed therein insert the sum * $30"; and the House agree
to the same.

Amendment numbered 7: That the Senate recede from its dis—
agreement to the amendment of the House nnmbered 7, and
agree to the same with an amendment as follows: Restore the

matter stricken out by said amendment, and in lien of the sum
proposed therein insert the sum * §$20 "- and the House agree to
the same,
Joe J. RUSSELL,
Guy T. HELVERING,
M. P. KINKAID,
Managers on the part of the House.

BeNJg. F. SHIVELY,
THOMAS STERLING,
Managers on the part of the Senate.

STATEMENT.

The managers on the part of the House at the conference
on the disagreeing votes of the two Houses on certain amend-
ments of the House to the bill (8. 5575) granting pensions and
increase of pensions to certain soldiers and sailors of the Civil
War and certain widows and dependent relatives of such sol-
diers and sailors, submit the following written statement in
explanation of the effect of the action agreed upon by the con-
ference committee and submitted in the accompanying con-
ference report as to each of the said amendments, viz: t

On amendment No. 1: The Senate concurs in the House amend-
ment with an amendment at $30, as the facts in the ecase pre-
sented by the proof are not deemed sufficient to warrant an in-
crease above said amount.

On amendment No. 2: The IHouse recedes, as the proof filed
in support of the bill clearly shows that the proposed increase
to $20 is justified.

On amendment No. 3: The Senate concurs in the House
amendment of $24 per month, as the proofs do not justify a
higher rate.

On amendment No. 4: The Senate concurs in the House
amendment, as the facts presented by the proof are not deemed
sufficient to warrant the proposed increase from $12 to $20.

On amendment No. 5: The Sennte concurs in the House
amendment, as the proofs on the file do not bring the case within
the rules of the committee relating to widows who married Civil
War soldiers subsequent to the sct of June 27, 1890.

On amendment No. (: The House recedes, as the proofs filed
in support of the bill show thnt soldier's death wac due to his
service and that the pension of $12 is fully justified. !

On amendment No. T: The Senate concurs in the House
amendment with an amendment allowing widow $20. This is
to conform with the rule of the committee. )

On amendment No. 8: The House recedes, as the evidence on
file shows this claim to be meritorions.

On amendment No. 9: The House recedes, as the claimant is
blind and the evidence fully justifies the allowance of the pro-
posed pension of $12.

On amendment No. 10: The House recedes, as the evidence
presented in support of the bill warrants the allowance of pro-
posed pension of $12.

On amendment No. 11: The House recedes, as the evidence
on file in support of this bill justifies proposed increase from
$12 to $20.

On amendment No. 12: The House recedes, as the .vidence.
filed in support of this measure fully justifies the allowance of
the proposed peusion of $12 per month.

Jor J. RUSSELL,

Guy T. HELVERING,

M. P. KINKAID,
Managers on ihe part of the House.

The conference repor't was agreed to.

The SPEAKER. The Clerk will read the report on the next
bill. :

The Clerk read as follows:

CONFERENCE REPORT (NO. 1046).

The commmittee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8,
5446) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and do
recomnend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 1, 4, 6, 7, 9, 12, 14, 15, 16, and 17,
and agree to the same.

That the House recede from its amendments numbered 2, 3,
5, 11, 13, and 18. ;

Amendment numbered 8: That the Senate recede from its.
disagreement to the amendment of the House numbered 8, and
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agree to the same with an amendment as follows: Restere the
matter stricken out by said amendment, and in lieu of the sum
proposed therein insert the sum “ $12"; and the House agree
to the same.

Amendment numbered 10: That the Senate recede from its
disagreement to the amendment of the House numbered 10, and
agree to the same with an amendment as follows: Restore the
matter stricken out by said amendment, and in lieu of the sum
proposed therein insert the sum *“§24"; and the House agree
to the same,

JoE J. RUSSELL,

Guy T. HELVERING,

M. P. KINKAID,
Managers on the part of the House.

BexJg, F. SHIVELY,
THOMAS STERLING,
Managers on the purt of the Senate.

STATEMENT.

The managers on the part of the House at the conference on
the disagreeing votes of the two Houses on certain amendments
of the House to the bill (8. 5446) granting pensions and in-
crease of pensions to certain soldiers and sailors of the Civil
War and certain widows and dependent relatives of such soldiers
and sailors, submit the following written statement in explana-
tion of the effect of the action agreed upon by the conference
committee and submitted iu the accompanying conference report
as to each of the snid amendments, viz:

On amendment No. T: The Senate concurs in the House amend-
ment, as widow was not the wife of soldier during his service
and the facts in the case do not seem fo warrant an increase
of her pension from $30 to $40 proposed by the bill.

On smendment No. 2: The House recedes, as it is shown by the
evidence that soldier is suffering from paralysis, is totally blind
in one eye nnd almost helpless, that he is without income, and
unable to work.

On amendment No. 3: The House recedes, as the proofs show
that soldier is suffering from paralysis and requires the aid and
attentionr of another person.

On amendment No. 4 : The Senate concurs in the House amend-
ment, as the facts presented by the proof in the ease do not
seem to justify proposed pension.

On amendment No. 5: The Honse recedes, as proposed increase
uf pension is fully justified by the proof on file.

On amendment No, 6: The Senate concurs in the House amend-
ment, as the proposed increase of pension does not seem to be
justified by the evidence presented.

_ On amiendment No. 7: The Senate concurs in the House amend-
ment, as the proposed increase of widow's pension from $12 to
$20 does not seem to be justified by the evidence on file.

On amendment No. 8: The Senate coneurs in the House amend-
ment with an amendment allowing widow $12 per month. The
conferees believe the facts in this case fully justify the allow-
ance of the pension of $12 to widow.

On amendment No. 9: The Senate conenrs in the House amend-
ment, as the faects presented by the proofs do not seem to justify
proposed increase.

On amendment No. 10: The Senate concurs in the House amend-
ment with an amendment allowing soldier $24 per month pen-
gion. The Senate passed this bill at $30; the House struck the
item from the bill. As soldier served more than one year in
the Civil War and is shown by the files in the Bureau of Pen-
sions to be suffering from rhenmatism, disease of the heart,
enlarged prostate, and double inguinal hernia, and to be totally
disabled and prevented from performing manual labor, and is
now past T4 years of age, without any property or income other
than his pension, the conferees believe a rating of $24 per month
is fully justified.

On amendment No. 11 : The House recedes, as the proof on file
in support of the bill show that claimant is crippled and is in
such enfeebled condition that she needs the ald and attention
of another person and that she has no income and is dependent
largely upon contributions from charitable friends for her sup-
port. The case 1s a meritorious one and the allowance of the
proposed pension of $12 is fully justified. :

On amendment No. 12 The Senate concurs in the House amend-
ment, as soldier is dead.

On amendment No. 13: The House recedes, as it is shown by
proofs on file that soldier is old and totally disabled and wholly
incapacitated for the performance of any kind of labor, and by
reason thereof is obliged to have a personal attendant most of
the time. He has no preperty or income other than his pension
for the support of himself and wife, and the proposed increase
of his pension to $30 per month is fully justified.

On amendment No. 14 ; The Senate concurs in the House amend-
ment, as the facts presented by the proofs are not deemed sufli-
cient to warrant proposed increase.

On amendment No. 15: The Senate conenrs in the House amend-
ment, as the proof does not justify an increase of soldier's pen-
sion to more than $24.

On amendment No. 16: The Senate concurs in the House amend-
ment, as the facts in the case do not warrant a rating above $30.

On amendment No. 17 : The Senate eoncurs in the House amend-
ment, as the proposed increase from $12 to $20 is not justified
by the proof on file.

On amendment No, 18: The House recedes, as the facts in the
case fully justify the allowance of $30 to soldier.

2] Joe J. RUSSELL, 1

Guy T. HELVERING,
M. P. KINKAID,
Managers on the port of the House,

The conference report was agreed to.

The SPEAKER. The -Clerk will read the next conference
report. v

The Clerk read as follows:

CONFERENCE REPORT (NO. 1044).

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (3.
4845) granting pensions and increase of pensions to certnin sol-
diers and sailors of the Civil War and certain widows aml
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 5, 6, 8 9, and 14, and agree (o
the same.

That the House recede from its amendments numbered 1, 2, 3,
4, 7, 10, and 12.

Amendment numbered 11: That the Senate recede from its
disagreement to the amendment of the House numbered 11, and
agree to the same with an amendment as follows: In lien of the
sum proposed by sald amendment insert the sum * $40"; and
the House agree to the same.

Amendment numbered 13: That the Senate recede from Its
disagreement to the amendment of the House numbered 13, and
agree to the same with an amendment as follows: In lieu of the
sum proposed by sald amendment insert the sum * $3G"; and
the House agree to the same,

Joe J. RUSSELL,

GUY T. HELVERING,

M. P. KINKAID,
Managers on the part of the House.

BENJ, F. SHIVELY,

THOMAS STERLING,
Managers on the part of the Senate.

STATEMENT.

The managers on the part of the House at the conference on
the disagreeing votes of the two Houses on certain amendments
of the House to the bill (8, 4845) granting pensions and in-
crease of pensions to certain seldiers and sailors of the Civil
War and certain widows and dependent relatives of such sol-
diers and sailors, submit the following written statement in
explanation of the effect of the action agreed upon by the con-
ference comimittee and submitted in the accompanying confer-
ence report as to each of the said amendments, viz:

On amendment No. 1: The House recedes, as the evidence on
file with the bill shows that the widow is entitled to the pro-
posed increase.

On amendment No. 2: The House recedes, as the proofs on file
in support of the bill disclose that soldier is clearly entitled
to the $50 proposed.

On amendment No. 3: The House recedes. as the facts in the
case justify the allowance of proposed pension of $12 to widow.

On amendment No. 4: The House recedes, as the evidence on
file shows that seldier is almost blind and practically helpless
and requires the care and assistance of another persom, and
that he is without preperty or income of any kind except his

sion.
p%n amendment No. 5: The Senate concurs in the House amend-
ment, on account of soldlier’s shert service.

On amendment No.6: The Senate concurs in the House amend-
ment, as the soldier is dead. _

©On amendment No. 7: The House recedes, as the proofs on file
disclose that the proposed pension of $12 to widow is fully
Jjustified,
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On amendment No. 8: The Senate concurs in the House amend-
ment, on account of soldier's short service and because he is
an Inmate of the Soldiers’ Home,

On amendment No. 9: The Senate concurs in the House amend-
ment, as additional proofs filed show the proposed pension of
$45 to be fully justified. :

On amendment No. 10: The House recedes, as the evidence on
file in support of this measure shows that the proposed pension
should be allowed.

On amendment No. 11: The Senate concurs in the House
amendment with an amendment allowing $40 per month to
widow. The Senate had passed the bill at $50 and the House
reduced this to $30. The conferees believe that $40 per month
is fully justified by the proofs on file.

On amendment No. 12 : The House recedes, as the proofs show
that soldier is totally disabled and entirely unable to perform
manual labor for his support and has no income other than his
pension.

On amendment No. 13 : The Senate concurs in the House amend-
ment with an amendment allowing widow $36 per month. The
Senate had passed the bill at $50, which amount was reduced
by the House to $24. The conferees believe that the facts in
the case fully justify an allowance of $36 to widow.

On amendment No. 14 : The Senate concurs in the House amend-
ment, as the soldier is dead.

JoE J. RUSSELL,

Guy T. HELVERING,
: M. P. KINKAID,
Managers on the part of the House.

The conference report was agreed to.
The SPEAKER. The Clerk will read the next report.
The Clerk read as follows:

CONFERENCE REPORT (NO. 1043).

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8.
4261) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

° That the Senate recede from its disagreement to the amend
ments of the House numbered 1, 3, 7, 13, 14, 15, 16, 19, and 20,
and agree to the same.

That the House recede from its amendments numbered 2, 4,
b, 6, 8, 9, 10, 11,:12, and 18.

Amendment numbered 17: That the Senate recede from its
disagreement to the amendment of the House numbered 1T,
and agree to the same with an amendment as follows: In lieu
of the sum proposed by said amendment insert the sum “ $36”;
and the House agree to the same.

Joe J. RUSSELL,

Guy T. HELVERING,

M. P. KINKAID,
Alanagers on the part of the House,

BeExJ. F. SHIVELY,

THOMAS STERLING,
Aanagers on the part of the Senate.

STATEMENT.

The managers on the part of the House at the conference on
the disagreeing votes of the two Houses on certain amendments
of the House to the bill (8. 4261) granting pensions and increase
of pensions to certain soldiers and sailors of the Civil War and
certain widows and dependent relatives of such soldiers and
sailors, submit the following written statement in explanation
of the effect of the action agreed upon by the conference com-
mittee and submitted in the accompanying conference report as
to each of the said amendments, viz:

On amendment No.1: The Senateconcurs in the House amend-
ment, as soldier is dead. /

On amendment No. 2: The House recedes from its amend-
ment, as soldier is shown by evidence on file to be totally dis-
abled and to have no income excepting his pension.

On amendment No. 3: The Senate concurs in the House amend-
ment, as the evidence on file in the case shows that the amount
of property owned by the beneficiary does not justify special leg-
islation in her behalf.

On amendment No. 4: The House recedes, as the evidence on
file in support of this bill fully warrants the increase proposed.

On amendment No. 5: The House receides, ns the evidence in

support of the bill shows that soldier requires the aid and assist-.

ance of another person for his care, while for the past three
months he has been confined to his room. He has no income
other than his pension.

On amendment No. 6: The House recedes, as the proof on file
in support of this measure discloses that soldier is totally dis-
abled and has no income other than his pension.

On amendment No. T: The Senate concurs in the House
amendment, as the beneficiary is dead.

On amendment No. 8: The House recedes, as the proof filed
in the case shows conclusively that the amount allowed by the
Senate is justified.

On amendment No. 9: The House recedes, as the evidence on
file in this case shows that soldier is totally disabled and has
no income other than his pension.

On amendment No. 10: The House recedes, as it is shown by
the proof on file in support of this bill that while soldier only
had 86 days actual service, from the time he was enlisted until
the time he was discharged 92 days had elapsed, and the pro-
posed pengion is justified.

On amendment No. 11: The House recedes, as additional proof
presented in support of the bill shows that soldier has no in-
come other than his pension and that he is totally disabled, and
the amount proposed by the bill is fully justified.

On amendment No. 12: The House recedes, as the evidence
on file clearly shows that proposed pension of $12 per month is
Justified.

On amendment No. 13: The Senate concurs in the House
amendment, on account of the short service of soldier.

On amendment No. 14 : The Senate coneurs in the House amend-
ment, as the statement as to claimant’s finaneial condition is
not considered sufficient to bring the case within the rules of
the committees of both Houses as to destitution.

On amendment No. 15: The Senate concurs in the House amend-
ment to reduce the amount from $30 to $24 per month, as the
evidence on file does not warrant a higher rate.

On amendment No. 16: The Senate concurs in the House amend-
ment, as the facts in the case presented by the proofs do not
justify special legislation for claimant.

On amendment No. 17: The Senate concurs in the House amend-
ment, with an amendment allowing $36 per month pension to
the widow. The Senate proposed an allowance of $50 per
month, which was reduced by the House to $24 per month.
The conferees believe the evidence on file fully justifies the
proposed allowance of $36.

On amendment No. 18: The House recedes, as additional evi-
dence filed with the committee clearly shows that proposed pen-
gion of $30 is fully justified by the facts in the case.

On amendment No. 19 : The Senate concurs in the House amend-
ment, as soldier is dead.

On amendment No. 20 : The Senate concurs in the House amend-
ment, as the evidence shows that the widow is not in destitute
circumstances and that special legislation in her behalf is not
justified.

Joe J. RuUSSELL,

Guy T. HELVERING,

M. P. KINEAID,
Managers on the part of the House,

The conference report was agreed to.
The SPEAKER. The Clerk will read the next report.
The Clerk read as follows:

CONFERENCE REPORT (NO. 1045).

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (8. -
5207) granting pensions and increase of pensions to certain
soldiers and sailors of the Civil War and certain widows and
dependent relatives of such soldiers and sailors, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ments of the House numbered 3, 12, 13, 15, 21, and 22, and agree
to the same.

That the House recede from its amendments numbered 1, 2, 4,
5, 7. 8, 9, 10, 11, 14, 16, 17, 18, and 19. ;

Amendment numbered 6: That the Senate recede from its
disagreement to the amendment of the House numbered 6, and
agree to the same with an amendment as follows: Restore the
matter stricken out by said amendment, and in lien of the sum
proposed therein insert the sum “$24"; and the House agree
to the same.

Amendment numbered 20: That the Senate recede from its
disagreement to the amendment of the House numbered 20, and
agree to the same with an amendment as follows: Restore the
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mntter stricken out by said amendmwent, and in leu of the sum
proposed therein insert the sum “ $30 ”; and the House agree to
the same.
Jor J. RUSSELL,
Guy T. HELVERING,
M. P. KINEAID,
Managers on the part of the House.
Bexa. F. SHIVELY,
THOMAS BTERLING,
Managers on the part of the Senate.

STATEMERT.

The managers on the part of the House at the conference on
the disagreeing votes of the two Houses on certain amendments
of the House to the bill (S. 5207) granting pensions and in-
erease of pensions to certain soldiers and sailors of the Civil
War and certaln widows and dependent relatives of such sol-
diers and sailors. submit the following written statement in
explanation of the effect of the action agreed upon by the con-
ference committee and submitted in the accompanying confer-
ence report as to each of the said amendments. vis:

On amendment No. 1: The House recedes, as the evidence on
file fully justifies an allowance of proposed pension.

On amendment No. 2: The House recedes, as the proofs on
file in support of the bill justify the allowance of proposed
pension of $30 to soldier.

On amendment No. 8: The Senate concurs in the House
amendment, as beneficiary is dead.

On amendment No. 4: The House recedes, as it is shown by
the proof on file with the bill that soldier is totally d'sabled
and unable to perform manual labor for his support, and that
he has dependent upon him an invalid wife, and no income
other than his pension.

On amendment No. 5: The House recedes, as the evidence on
file discloses that allowance of the proposed pension of $12 to
the widow is meritorious.

On amendment No. G: The Senate concurs in the House
amendment with an amendment allowing $24, which is believed
to be justified by the evidence on file.

On amendment No. T: The House recedes, as it is shown by
the evidence on file that the allowance of the proposed pen-
sion is justified.

On amendment No. 8: The House recedes, as the proofs on
file in support of the bill show that the soldier is totally dis-
abled and unable to perform manual labor and has no income
other than his pension.

On amendment No. 9: The House recedes, as the evidence on
file in support of the bill fully justifies the allowance of the
proposed pension of $30 to soldier.

On amendment No. 10: The House recedes, as the facts in the
case, as shown by the proofs on file, show that the cise is a
meritorious one and that the proposed pension is justified.

On amendment No. 11: The House recedes. as the proof on file
in support of the bill clenrly shows that the proposed pension
to the widow should be allowed. :

On amendment No. 12: The Senate concurs in the House amend-
ment, to conform with the rules of the committee.

On amendment No. 13 : The Senate concurs in the House amend-
ment, as the evidence on file discloses that widow is possessed
of sufficient property that her case is not considered to come
within the rules of the committees.

On amendment No. 14: The Tlouse recedes, as the facts in the
ecase, shown by proofs on file. fully justify the allowance of
proposed pension of $30 to soldier.

On amendment No. 15: The Senate concurs in the Honse amend-
ment, as the proof fails to show facts sufficient to warrant pro-
posed incrense of pension.

On amendment No. 16: The House recedes, as the evidence filed
shows soldier to be totally disabled and unable to work and
without income.

On amendment No. 17: The House recedes, as the proposed al-
lowance of $40 is fully justified by the evidence on file In sup-
port of the bill.

On amendment No. 18: The House recede. ., as the evidence on
Hle clearly shows the proposed pensicn of $30 to be fully
Justified.

On amendment No. 19: The House recedes, as the proposed
pension is clearly shown to be meritorions by .he proof on file.

On amendment No. 20 : The Senate coneurs in the House amer 1-
ment with an amendment allowing soldier $30 per month, as it
is shown that he is totaliy disabled and unable to work and has
no ineome.

Amendment No. 21 is a typographieal correction.

On amendment No. 22: The Senate concurs in the Honse amend-
ment, as the facts in the case do not justily propused increuse
of pension,

Jor J. Russcur,

Guy T. JELVERING,

M. P. KINEAID,
Managers on the part of the House.

The conference report was agreed to.
EXTENSION OF REMARKS.

Mr. RAKER. Mr. Speaker. I ask noanimons consent fo ex-
tend in the REcorp my remarks upon the right of women to vote.

The SPEAKL{l, ‘lhe gentlemun from Culifornia asks unani-
mous consent to extend his remarks in the Recorp on female
suffrage. Is there objection?

Mr. MANN. Reserving the right te object, does the gentle-
man intend to extend in the Recorp what was objected to the
other day?

Mr. RAKER. What was that?

Mr. MANN. The gentleman from Wyoming objected, and I
see that he is here.

The SPEAKELR. 1s there objection?

Mr. MONDELL. Mr. Spenker, reserving the right to object,
does the gentleman from California intend to include in his re-
marks the statement of the premier, the Secretary of State, on
this subject?

Mr. RAKER. That is my purpose.

Mr. MONDELL. I bave no objection to having illustrious
converts to the fnith, the more illustrious the better.

The 3PEAKER. Is thére objection?

Mr., MAXN. HUHeserving the right to object, T would like to
ask the gentleman whether it would be perfectly agreeable to
him to insert in connection with the statement »f the Secretary
of State the resolution or action of the Democratic eaucus In
this House, which the gentleman, of course, is familiar with?

Mr. RAKER. I will say to the gentleman that that will be
taken up as a separate matter.

Mr., MANN. The gentleman from California wants to have
circulated, for political purposes in his State, the statement of
the Secretary of State, which might lead people in California to
think that -the Democratic Party in the House was in faver of
woman suffrage. Does not the gentleman think that in fairness
to his constituents he ought to insert in connection with his
speech the record of the Democratic eancus declining to favor
woman suffrage and declaring that it was not ~ national issne?

Mr. HEFLIN. Mr. Speaker, I would like to say to the gen-
tleman from Californin that the Democratic cauneuns did not
declare for or against woman suffrage. It was my resolution
that the caucus adopted, and it simply declared that the gues-
tion of suffrage is a State and not a Federal question.

Mr. MAXN. That is what I stated when the gentleman said
that the caweus took no such action.

The SPEAKER., Is there objection to the request of the
gentleman from Californin? [After a pause.] The Chair hears
none.

Mr, TALCOTT of New York. Mr. Speaker, I ask unanimous
consent to extend my remarks in the Recorp by printing a letter
from the Secretary of Commerce.

The SPEAKER. The gentleman from New York asks unani-
mous consent to extend his remarks by printing a letter from
the Secretary of Commerce. Is there objection?

Mr. MANN. Reserving the right to object, in relation to
whnt? :

Mr. TALCOTT of New York. In relation to the statement
issued by the Department of Commerce a week or so ngo in rela-
tion to imports and exports.

Mr. MAXNN. I have been trying fto get from the Department
of Commerce for two months a statement which it issues and
gives to the press. It no longer publishes its monthly informa-
tion. as it used to. It says that it is willing to furnish it to
me, but does not do so. Until it furnishes that information I
shall object.

GENERAL DAM ACT.

Mr. ADAMSON. Mr. Speaker, I move that the House re-
solve itself into Committee of the Whole House on the state
of the Union for the further consideration of the general
dam bill.

The SPEAKER. The gentleman from Georgia moves that the
House resolve itself into Committee of the Whole House on the
stnte of the Union for the further consideration of House bill
16053, the genernl dam bill.

The motion was agreed to.




1914.

CONGRESSIONAL RECORD—HOUSE.

13017

Accordingly the Housge resolved itself into Committee of the
Wthole House on the state of the Union, with Mr, GARNER in
the chair.

The CHAIRMAN. The House is in Committee of the Whole
House on the state of the Union for the consideration of a bill
of which the Clerk will rexd the title.

The Clerk rend ns follows:

A bhill {H, R. 180563) to amend an act entitled “An act to regniate the
constructinn of dams acress navizable waters,” approved June 21, 1906,
as amended by the act approved June 23, 1910,

MESSAGE FROM THE BENATE.

The committee informally rose; and Mr. Fosrer having taken
the chair as Speaker pro tempore. a message from the Senate.
by Mr. Carr. one of its clerks. announced that the Senate had
agreed to the report of the committee of conference on the dis-
agreeing votes of the two Houses on the amendments of the
House to the bill (8. 17%4) restoring to the public domain cer-
tain lands beretofore reserved for reservoir purposes at the
headwaters of the Mississippi River and tributaries.

GENERAL DAM ACT.

The committee resumed its session.

Mr. TALCOTT of New York. Mr. Chairman, T move to strike
ont the last word. Last week the gentleman from Nebraska
[Mr. SLoan] placed in the REcorp certain tables which related
to the imports——

Mr. MANN. Mr. Chairman, I make the point of order that
the gentleman is not in order.

Mr. TALCOTT of New York. Mr. Chairman, I ask unani-
mons consgent to proceed for five minntes.

The CHAIRMAN. The Chair thinks the point of order of
the gentleman from Illinois to be well taken. The gentlemnn
from New York asks nnanimous consent to proceed for five
minuntes. Is there objection?

Mr. MANN. In order, of conrse,

The CHAIRMAN. The gentleman did not put that condition
in his request.

Mr. MANX. T shall objeet unless——

The CHAIRMAN. Is there objection to the request of the
gentleman from New York to proceed for five minutes? [After
a pause.] The Chair hears none.

Mr. MANN. Oh, Mr. Chairman. the gentleman has the floor
for five minutes. I ask whether it is to be in order or out of
order?

Mr. DONOVAN, Mr. Chairman, reserving the right to ob-
jeet, T think the gentleman from [llinois is a bit previous in
raising the qunestion of order. for if there is one man who via-
Irles the rules of order in this House it is the gentleman from
Illinois.

Mr. MANN. Mr. Chairman, T decline to be lectured by the
gentleman from Connecticut. T am not out of order.

The CHAIRMAN. The gentleman from New York Is recog-
nized for five minntes.

Mr. TALCOTT of New York. Mr. Chairman, as I was say-
ing. the gentleman from Nebraska [Mr. SLoax] placed in the
‘Recorp last week on two oceasions fables which related to the
imports of breadstuffs into the United States——

Mr. MANN. Mr. Chairman. I make the point of order that
the gentleman is not proceeding in order.

The CHAIRMAN, Tbhe point of order is sustained, and the
Clerk will read.

The Clerk read as follows:

Sgc. 4, That as a part of the conditions and stipulations soch
approval shall provide—

fa) For reimhorvement to the United States of all expenses In-
ecurred by the United States with reference ro the proleet. including
the cost of any investization neces-ary for the approval of the plans
as heretofore provided. and for such supervision of construction as
may be necessary in the interest of the United States.

(b)) For the payment to the [United States of reasonable charges
for the henefits which may accrue to such proiect through the con-
etruction. operation. and maintenance In and about snch streams by
the [nited States of hendwater improvements of every kind nature.
and description, Including storage reservoirgs or forested watersheds
or land owned. located. or reserved by the United States at the head
waters of any navizable stream for the development. improvement, or
Prpservntlcn of navigation In such stream In which such dam may be
ocated. Such charges shall he fixed from time to time by the Seere-
tary of War and Chief of Fneloeers and to be hased upon a reasonable
compersation equitably apportioned among the grantee and others
similarly sitnated upon the same stream reeeiving benefits by reason
of increase of How past thelr water-power structures artificially eaused
by such headwater improvements. the total charges to all such bene-
ficlaries from any such headwater improvement not to exceed In anv
one year an amount equal to 5 per cent of the total investment co-t
fn addition to the necessary annual expense of the operation of such
headwater ‘mprovement.

Mr. RAINEY rose.
Mr. MANXN. Mr. Chairman. a parliamentary inquiry.
The CHAIRMAN, The gentleman will state it.

"Mr. MAXN. The Clerk has read only paragraphs (a) and (b)
of section 4. and under the rules 1 think the whole section
should be first read before amendments are offered.

Mr. ADAMSON. That is my understanding.

The CIIAIRMAN. Tha Clerk will complete the reading of
the section. ;

The Clerk read ns follows:

That in the construction, maintenance, and operation of any project
under this act for the promotion of navigation the grantee may, with
the consent of tlie Secretary of War, use and occupy. w en neccssary
for earrying out the project. lands acquired by the United States
through purchase or condemnation and any part of the public lands
withdrawn by the President from entry or dlsgos!ﬂcn for the sole pur-
ose of promoting novizution. which tfe P'resident may do, as provided
0 the act entitled *An act to authorize the President of the United
States to make withdrawal of public lands In certaln eases,” approved
June 25, 1010. For any of sneh lands so used the grantee shall pay
1“? the United States such charges as may be fixed by the Sceretary of

ar

(d) For the payment or securing the payment to the United States
of such sums and In such manner ns the Seeretary of War and the
Chief of Encineers may deem reasonable and just substantially to re-
store conditions upon such stream as fo navigabllity as exis=ting at the
time of such approval, wienever the Secretary of War and the Chief
of Engineers shall determine that navigation would be injured by rea-
son of the construction, maintenance, and operation of such dam and
its nccessory works.

Mr. RAINEY. Mr. Chairman, T move fo strike out the Ian-
guage from line 24, on page 4, down to and including line 19, on
page 5. 5

The CHAIRMAN. The gentleman from Iliinois offers an
amendment, which the Clerk will report.

The Clerk read as follows:

Amend by striking out, oa page 4, lines 24 and 25, and down to and
Including line 10 on page 5.

Mr, MANN. Mr. Chairman, I ask that the Clerk report the
language which it is proposed to strike out.

The CHAIRMAN. Without objection, the Clerk will report
the language proposed to be stricken out.

- The Cierk read as follows:

For the pa t to the United States of reasomable charges for the
benefits which may accrue to such project through the construction,
operation, and maintenance, in and about such streams by the United
States of headwater improvements of every kind. nature. and descrip-
tion, including storage reservolrs or forested waters! eds or lund owned,
loeated. or reserved by tlhe United States at the headwaters of any
nmivignble stream for the development, improvement, or preservation of
navigation In such stream in which such dnm may be loeated. Such
charges sl'all be fixed (om time to time by the Sccretary of War and
Chief of Engineers and to be based upon a reisonabile compensation
equitably apportioned among tbe grantee and others similarly situated
upon the same siream recciving benefits by reason of increase of flow

st their water-power struetures artificially eaused by such headwater
mprovements, the total erarges to all sueh beneflelaries from nny such
headwater improvement not to exceed in an{ one year an amount equal
te b per cent of the total investment cost, in addition to the necessary
annual expense of the operation of such beadwater improvement,

Mr. ADAMSON. Mr. Chairman, ean we not reach some agree-
ment as to the time for debate upon this section?

Mr. RAINEY. I think I ean get through in 10 minutes.

Mr. ADAMSON. How much time will gentlemen on the other
side of the aisle require on this section?

Mr. RAINEY. 1 wmean on this amendment.
amendments.

Mr. ADAMSON. How much more time will the gentleman
want on the entire section?

Mr. RAINEY. I think I would Lke to have at least 20
minutes.

Mr. STEVENS of New Hampshire. I have one amendment
which I desire to offer.

Mr. STEVEXNS of Minnesota.
better proceed for the present.
to be offered upon this side.

Mr. ADAMSON. I have no desire to cut off the offering of
amendments.

Mr. STEVENS of Minnesota. T think we ean proceed a little
better if we proceed on ench smendment by itself.

Mr. UNDERWOOD. Mr. Chairman, I think it is important
that we should get through with this bill. I do not want to
unduly cut off debate. but I think that the debate ought to
be limited to five minutes on a side on eneh nmendment, »nd [
wish to give notice that I shall insist upon the enforcement of
the rule.

Mr. ADAMSON. Mr. Chairman, I do not want to be drastic
at all, but we have corsumed lots of time in debite, and the
whaole subject has been exhausted. I would be very giad if we
could have some amicahle agreement for time on every section.

Mr. STEVENS of Minnesota. Mr. Chairmmn. I th'nk the
quicker wny would be to proceed In crder on each amendment
as it Is offeced.

Mr. DOXOVAN. Mr. Chairman. T wish to make an observa-
tion. The gentleman from New York [Mr. Tavrcorr], who is

I have two other

Mr. Chairman, I think we had
There are several amendments
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here every session of the ITouse and who seldom addresses the
House, asked a short time ago to be permitted to proceed for
five minutes. I think we had better Lave a quorum here to do
business. There is not a Member of this Honse who is more
faithful in attendance but who takes up less time than the gen-
tleman from New York. 2

Mr. FOSTER. AMr, Chairman, I demand the regular order.

Mr. DONOVAN. I am going to make the point of order of
no quorum.

Mr. TALCOTT of New York. Oh, I ask the gentleman not
to do that.

Mr. DONOVAN. Well, what is the use of violating the rules
forty times a day?

The CHAIRMAN. Does the gentleman from Connecticut in-
sist upon his point of order?

Mr. DONOVAN. No; I withdraw the point of order.

Mr. RAINEY. Mr. Chairman, this is the one clause in the
bill as reported by the committee which provides for revenue.
At this point in the bill I intended, as I stated during the gen-
eral debate, to move to strike out this entire provision for
revenue and to substitute another provision similar to the Sher-
ley amendment, which has already been adopted.

Mr. MANN, Mr. Chairman, will the gentleman yield for a
question?

Mr. RAINEY. Yes

Mr. MANN. Is this provision in the substitute which the
gentleman has moved to strike out

Mr. RAINEY. I have simply moved to sfrike out certain
language. I have not offered any substitute. -

Mr. MANN. The gentleman does not understand me. The
Clerk is reading the substitute? %

Mr. RAINEY. Yes.

Mr. MANN. And the gentleman has moved to strike out cer-
tain language?
. Mr. RAINEY. Yes.

Mr. MANN. Is the provision which the gentleman moves

to strike out in conflict with the Sherley amendment?

Mr., RAINEY. No; it is not in conflict with anything in the
world. It is not in conflict with anything that anybody can
possibly imagine.

Mr. MANN, I do not mean the gentleman's amendment, but
I mean the provision in the substitute.

Mr. RAINEY. No; it is not in conflict with the Sherley
amendment, nor with anything else, and that is the reason I
am moving to strike it out. I intended to offer an amendment of
my own similar to the Sherley amendment, striking out what
1 have now moved to strike out and inserting a provision similar
to the Sherley amendment, but I am moving now fo strike this
out because it means absolutely nothing. The Sherley amend-
ment accomplishes what I wanted accomplished. Every time
the general dam bill is amended this particular provision is
carefully rewritten, and it has been rewritten two or three

" times in this proposed bill before the bill has reached its present
stage, :

1 do not think this clause ought to remain in the bill, thereby
creating the impression that we at some future time expect to
get revenue out of it. The Chief of Engineers holds that we can
never expect any revenue from this clause, and I called atten-
tion during the speech of the gentlemun from Minnesota [Mr.
SteEvENS] to the recent letter to me from the Chief of Engincers
on this question. Here is an attempt to collect from dams
located along a river returns for benefits they may derive from
headwater improvements or reforested headwaters. There are
no headwater reservoirs on any river in the United States
except on the Mississippi River, The Chief of Engineers holds
these reservoirs do not benefit in the least dams that may be
below them, and in effect holds that no headwater reservoirs
will ever benefit any dam so far as water power is concerned,
because during the period of low water, and that is always in
the wintertime, these storage reservoirs are closed in order to
store up water for the ensuing period of navigation, and they
therefore hold that headwater reservoirs do not do any good
so far as the development of water power is concerned. The
only other improvements that can possibly be imagined are
reforested headwaters, and the Chief of Engineers holds it is
impossible to determine from the data they have whether re-
forested headwaters will ever be of any assistance to water-
power projects upon rivers below the headwaters so reforested,
and in his letter to me, in effect, he states that there Is only
one way to determine that question, and that is to denude
the headwaters of rivers, cut off all vegetation, and then make
observations for a period of 100 years; then reforest the same
hills and make observations for another period of another 100
years. Now, it will take 100 years, as anybody knows, to
properly reforest these headwater sections again. Therefore,

before we can determine whether the dams in the river where
headwaters have been reforested will be benefited by the refor-
esting of the headwaters we will have to wait 300 years. I
want to read what the War Department holds——

The CHAIRMAN. The time of the gentleman has expired.

Mr. RAINEY. May I have five minutes more?

Mr. UNDERWOOD. Mr. Chairman, I do not like to object to
the request of my friend, but I think we ought to move along
with this bill, and I stated before the gentleman started——

Mr. MANN. I think when debate is legitimate and a gentle-
man wants to discoss some amendment he ought to have five
minutes more.

Mr. UNDERWOOD. I have no objection in the world to the
gentleman proceeding, but we never will get through if we
have unlimited debate in the committee; but as the gentleman
had taken the floor I will yield to the gentleman's request, but
after this I intend to insist.

Mr. MANN. Mr. Chairman, the gentleman from Alabima swill
remember——

Mr. DONOVAN. Mr, Chairman, a point of order.

The CHAIRMAN. The gentleman will state it.

Mr. DONOVAN. The gentleman from Illinois has not the
floor, and yet

The CHAIRMAN. The gentleman from Illinois asked unani-
mous consent to proceed for five minutes. Is there objection?

Mr. MANN., Mpr. Chairman, reserving the right to object,
the gentleman from Alabama will remember when the matter
of debate was under consideration it was stated that thera
would be fair liberality of debate under the five-minute rule.

Mr. UNDERWOOD. T desire to do that now, but I will say
to the gentleman candidly what my purpose is. It is not so
much the desire to push this bill. I know this bill will go to
the Senate and be largely amended and come back finally on a
conference report. If it goes through, these questions will be
thrashed out, but I will say very candidly a good many Mem-
bers want to get home——

Mr. MANN. I understand——

Mr. UNDERWOOD. There is following this bill, which can
not come up until this bill is out of the way, the Moon bill in
reference to railway mail pay and with reference to parcel post
and other matters, and I would like it passed by the House
before we agree that a quorum ean drop out for a few weeks.
Now, I am anxious to get this bill through.

Mr., MANN. I understand, but why not follow the custom
which has prevailed largely, and I think quite successfully, in
reference to this, and that is to limit the time for debate by
Enunt;nouﬁ consent and give gentlemen time who desire to

ave it.

Mr. UNDERWOOD. I am very willing to do that if the
House will agree on a reasonable time for debate. We spent
two days in debating one item, and I think the first two or
three gentlemen who spoke gave all that probably could be
stated in reference to it.

Mr. MANN. Obh, well, the gentleman from Alabama spoke
in general debate, and then spoke again, and I do not know,
but I thought, he gave us fuller inform:tion. The gentleman
spoke and gave us all the information possible.

Mr. UNDERWOOD. I am not speaking of general debnte,
but I am sure that my speech, if carefully read, will bring
some information to the House, but I am anxlous, if the House
is willing, to agree to a reasonable amount of debate. I ask
unanimous consent, Mr. Chairman, that general debate on tn!s
amendment close in 15 minutes, § minutes to be given to the
gentleman from Illinois, 5 minutes to myself, to be yielded——

Mr. STEVENS of Minnesota. Mr. Chairman, since I am re-
sponsible for the numerous changes deseribed, I think I ought
to have an opportunity to say something, since I am responsi-
ble for the original proposition.

Mr. UNDERWOOD. Then I will ask that general debale
close in 30 minutes on this amendment, half the time to be
controlled by the gentleman from Illinois and half of the time
by the gentleman from Minnesota.

Mr. STEVENS of Minnesota. I do not think we need take
as much time as that. If the gentleman ean be satisfied with
10 minutes I think we can be.

Mr. UNDERWOOD. Well, say 20 minuies.

Mr. LIEB. May I have five minutes?

The CHAIRMAN, The gentleman from Alabama ssks nnani-
mous consent that all debate close in 20 minutes, 10 minutes to
be controlled by the gentleman from Illineois and 10 minutes by
the gentleman from Minnesota. Is there objection?

Mr. COOPER. A parliamentary inquiry, Mr. Chairman.

The CHAIRMAN. The gentleman will state it.

Mr. COOPER. Does that relate to the amendment offered
by the gentleman from Illinois [Mr. RAaiNEY] only?
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Mr. UXDERWOOD. Solely.

The CHAIRMAN. Is there objection? [After a pause.]
The Chair hears none. The gentleman from Illinois [Mr.
RAINEY] is recognized.

Mr. RAINEY. Mr. Chatrman, T simply want to read some
extracts from a letter on the subject of herdwnter reservoirs
and reforested headwaters from the Chief of Engineers:

War DEPARTMEXT,
OFrFicE oF THE CHIEF oF ENGINEERS,
Washington, May L, 19Lh
The SECEETALT oF WaR.

Sir: 1. Referring to letter of the Sth Instant from IMon. H. T.

Rarxey, M. C., to you, asking for certain Information in regard to
reservoirs and forests at the headwaters of navigable streams, and
articularly with reference to the Mississippl River, I have the honor
o report that no charges have ever been imposed by this department
on the operators of power developments on pavigable streams on fc-
count of any advantage which may acerne to them through the
maintenance of reservoirs or forests.

9. There are extensive reservoirs at the headwaters of the Missis-
sippl River, which were built for the purpose of benefiting navization.
“Phether the operation of these reservoirs in the Interest of navigation
will produce any beneficlal effect on the power development at Reokuk
fs a question which has not been investizated, but It is kmown that
the effect of the ort-rsttnn of these reservelirs is not beneficial to power
develcoments at Minoeapolis.

3. The season of lowest water on the upper Mississippl, L. e.. the
time when water is most needed for the power developments, is during
the winter, the season at which navigation is closed. Durinz this
season the outlets of the reservoirs are closed to the minimmm for
the purpose of storing water in the reservoirs in order that it may be
released during the low stages of the navigation season. The result
fs tnat the matural low-water flow during the winter is still further
reduced., thereby reducing the amount of power which ean be devel-
gg«d from the water wheels. These reservoirs are the only ones In

& United States which have been built In the Interest of navigation.

4. The effect of forests on the flow of navigable streams has been
very thoroughly Investigated by the Engineer Department im connec
tion with the fmprovement of navizable streams. and these investiza-
tions fnil to show that forests have any beneficial effect upon the
stream flow, particularly during low water. 1 presome that before a
charge should be made to the ?iperamrs of a power dam on a navizable
stream for additienal water due to forests established at its head-
waters It wounld be necessary to prove that the forests had contributed
a definite additlonal flow to the low-water volnme. The effect of
forests on the flow of any stream can only be told by a serles of ob-
servations extending over a sufficient period of time to eliminate
changes due to varying amounts of rainfall. Such a series of observa-
tions should be not less than 100 years Iin length. and preferably longer
than this. for each condition—that is, In forested and denuded condi-
tinln—tn order to arrive at any results which would be of positive
value,

Very respectfully,
Diax C. KINGMAN
Chief of Engineers United Stules .-frmn.

That is all there is to this. We can not expect the engineers
to hold for at least 300 years that reforested headwaters would
be of any benefit to power dams located on streams, and before
that time we are liable to amend this bill again.

1 reserve the balance of my time.

Mr. STEVENS of Minnesota. Mr. Chairman, the proposition
of the gentleman from Ilinois [Mr. RarNey] is a singular com-
mentary on the progress of this bill. He moves to strike out one
of the provisions inserted hy the committee. because he does
not think it will prove effective in raising revenue., and he
objects to any method the committee proposes to raise revenue
from the nse of the property of the United States. When he
previously brought the mafter before the committee I nddressel
the commwittee briefly in the time of the gentleman from Geor-
gin, and notified the committee that I did not take mnch stock
in the originil measure to necquire forest reservations at the
headwaters of streams for the benefit of navigation. and I have
not seen much reason yet to change my mind. But these res-
ervations have been acquired for the benefit of navigation at
an expenditure of $3.000.000. and we thought it was our duty to

" get the utmost out of them for power purposes as well as for
navigation.

I am familiar with the situation on the Mississippi River and
especially as to the use of the navigation reservoirs at its head-
witers. After about 17 years' experience and participating in
two careful investigntions of these reservoirs I find the situation
is this: Those reservoirs were construeted, six of the largest
in the world, to provide suitable water at the hexd of navigu-
tion at 8St. Paul, at the levee. 18 inches of water, for abont 100
days during the dry season of the summer. from abont the Ist
of July until about the ist of October. That was the design of
the reservoirs, and they have fulfilled their mission. They do
send that amount of water down. and they have improved
navigation. Now. the mills below those reserveirs necessarily
use that water during the dry period of the suimmer, nnd it
occurred to your committee that such water should equally
benefit those mills. and they ought to pay for the use of that
witer which may benefit them during the summer. [ know the
mills will maintain that they receive no benefit from it. Of
course they will. sinee they do not wish to pay for what here-
tofore they have received for nothing. But it seemed to me a
matter of common sense that they do receive some benefit dur-

ing the dry season of the summer and not during the winter.
We never have claimed that they do receive benefit during the
?rr}er, but during the summer they do, and they ought to pay

r it.

And it is' not a question to be determined by the Chief of
Engineers or any departmental official. The qnestion is a gues-
tion of fact and law to be determined by the courts, and one
thing which we have done in the framing of this amendment
is to make it compulsory that these charges shall be fixel from
rime to time by the administrative officials, compelling the en-
gineers to make a record of what these charges should be, and
fixing the standard from the benefits reeceived. There are
rumerous gauges along the river that derermine exaefly how
much water eomes down, how much water is let out of the reser-
voirs, and how the wnter proceeds down the stre m, and if
can be accurately determined by mensurement. So that will be
o question for the eourts to determine, and not for the Chief of
Engineers. It will be his duty to fix a charge and to enfarece it
in the courts. The letfer of the gentleman from Illineis
amounts fo nething but the opinion of the Chief of Engineers.
Other officlals of other departments and of high standing differ
on that point and believe that th-t valve dees exist. Xothing
will settle this matter but the decision of the courts as to
whether or nof this provigion will be made effective, aud such
benefits can be paid for by those who receive them.

One thing more. The geatleman remembers. and I presnme
that e voted for, the so-called Weeks bill when it was hefore
the House. The claim was made that the bill was desicned to
benefit navigation. The United States has spent 33000000 in
securing forest reserves in the Appninchian and White Mammtain
Ranges, and the basis of the contention is that these reserva-
tions do benefit navigation.

The Geological Survey and their engineers onder the Inw nre
obliged to ecertify thnt they do benefit navigation. Undonbtedly
that department differs from the opinions of the engineers
Now, If the waters from those reserves do benefit navigntion,
it seems extremely probable to mre that they equally bemefit
witer power. And the same question will be determined, not
by the engineers. but by the courts. as to whether or not there
is an actunl benefit to these water powers.

I hold in my hand the July nnmber of the Review of Re-
views. in which there is an article by Philip W. Ayres. the
forester of the Sitnte of New Hampshire. on this very sub-
ject. in which he shows at considerable length and force the
benefits which will acerve to navigation and water power by
means of these forest reserves. Of course he is a very ardent
admirer of Mr. Pinchot and follows his doetrine. And he shows
to his own satisfaction that this §3000.000 has been wisely
spent. And I will just read this sentence:

With this new use water power increases greatly In value.

Now, Mr. Chairman. we ought to have a chanee in order
that this $S.000.000 should realize some benefit to the Trensury,
some benefit to the people. and that the $2.000000 expended
upon the reservoirs should pay some benefits, and this amend-
ment accomplishes that fact. -

The CHAIRMAN. The time of the gentleman from Minne-
sofa hag expired.

Mr. UNDERWOOD. Does the geatleman from Ilinois [)Mr.
RarxeY] desire to use the rest of his time?

Mr. RAINEY. Mr. Chairman, how much time have I re-
maining?

The CHAIRMAN. The gentleman has seven minutes.

Mr. RATXEY, I shall not need it alkL

Mr. STEVEXS of Minnesota. Mr. Chairman. I will yieid
to the gentleman from Alabama [M:. Unpeewoon] the rest of
my time.

Mr. UNDERWOOD. Does {“e gentleman from Illinois [Mr.
RAINEY] expect to conclude in one speech?

Mr. RAINEY. I will conclude In one speech: yes, sir.

Mr. UNDERWOOD. Mr. Chairman, my view about this
dam bill is that we want to put some restriction on it or we
will not get eapital to invest, and I do believe in doing the fair
thing by the Government.

Now, the gentleman proposes to strike out the language that
reads as follows:

For the payment to the United States of reascnahle charges for the
benefits which may acerue to such prolects throuzh the construetion,
operation, and maintenanee, in and about such streams by the United

States of headwater improvoments of every kind, nature, and descrip-
tion, Including storage reservoirs—

And so forth.

Now, I think the gentleman has the Mississippi River in
his mind., and he is only ialking about the Mississippi River;
and he thinks there is no purpuse in this propesition because
he ean not see much to be accomplished from the Govermment
I am talking for the interests

outside the Mississippi River.
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of my Siate, so far as paying part of this charge is concerned.
I want to tell you of a conerete case,

The Alabama River flows through low land, It is difficult to
build dams and dikes on it. The Coosa River flows into the
Alabama. At the headwaters of the Coosa River, in the State
of (Georgia, near my friend's district, there is a possibility of
making - great storage reservoirs. The plans of the United
States engineers to-day, for the purpose of creating navigation
on the Alabama River, have in them that proposition and they
have gone so far as to perfect plans, although no work has been
done on them as yet. :

They propose to make these storage reservoirs in Georgla that
will let loose the water in the dry season, to furnish sufficient
water to give annual navigation in the Alabama; that is, when
the water flows low. Well, now, the water out of those reser-
voirs will come down the Coosa before it reaches the Alabama,
It will go right through Lock No. 12 on the Coosa River, which
is already built, which is already controlled by a private corpo-
ration, which is already furnishing light to the city of Birming-
ham; and if that plan is carried out it will not increase the
present primary power in that dam, but it will make a great
deai of its secondary power primary power, because a dam, of
courge, in the rainy season, has a greater flow and more water,
which is called secondary power. That can not be used for
lighting purposes or street-car purposes, but could be used for
manufacturing purposes.

We had built these dams in the State of Georgia not in any
way connected with the dam on the Coosa River, and really the
plan was agreed upon before thiz dam was built originally by
the engineers. It will inerease the primary power of that dam
very greatly., The power of the dam now amounts to about
10,000 horsepower. It has a very large secondary power be-
cause of the flow of water in certain seasons of the year. I
do not know exactly—it is merely a guess on my part—but the
building of these storage dams for the improvement of the Ala-
bama River would probably increase the primary horsepower
at that time 10,000 horsepower.

Now, all that this section says is that if that is done at the
Government expense, these dams, located between the reservoir
at the head of the stream and that part of the stream which is
going to be profited by it shall pay a reasonable charge to the
United States Government. Now, I did not agree to the Sherley
amendment, because I think it will keep eapital out of those
dams, but I want to do what is fair to the Government of the
United States, and if they build a reservoir at the head stream
and it inereases the primary power of that dam and is of benefit
to the owner, I am perfectly willing, and I think it is perfectly
just, that the owner of that dam should pay to the United States
Government a reasonable contribution therefor. I think that is
all that there is in it.

The CHAIRMAN. The time of the gentleman from Alabama
has expired.

Mr. RAINEY rose.

The CHAIRMAN,. The gentleman from Illinois [Mr. RAINEY]
is recognized. i 3

Mr. RAINEY. Mr. Chairman, it is amusing to me the
strenuous manner in which these gentlemen, who were opposed
to a compensation amendment that means nothing, insist upon
this item In this bill, which has never meant anything and never
will mean anything,

Now, there are storage reservoirs at the headwaters of only
one river, and therefore I have discussed that matter in my
correspondence with the Chief of Engineers, and he says that
the reservoirs at the headwaters of the river are closed in the
wintertime—that is the period of low water—and the water-
power possibilities at a dam are regulated by how much power
you can develop at low water. That is the only thing that
counts, and the period of low water is in the wintertime, dur-
ing the period when there are rains at the headwaters and when
there are snows; during the season when they impound water
they close these reservoirs. That is all there is to it. You
can not get anything from reservoirs that will benefit dams
downstream.

I have just read the holding of the Chief of Engineers to the
effect that it will take 300 years to find out whether reforested
headwaters will assist in the development of water power down-
stream. So what is the use of keeping this provision in here?
This is a gold brick; it always has been and always will be.
1t is holding ont to the people an evidence of strenuous efforts
on the part of this Congress to collect something that never ean
possibly be collected.

We ecan not decide this gquestion by reference to articles in
the Review of Reviews nor by saying it should be referred to
the courts. If it should ever get to the courts the opinion of
our enginears would settle it there, They would testify that

power dams would not be benefifed by headwater reservoirs
nor by reforested headwaters, and that would be the end of it,
even if the questions were ever submitted to a court.

Now, if they have already found that the headwater improve-
ments on the Mississippi River do not benefit the water power at
Minneapolis, by what mysterions sort of reasoning will they
find that dams located above Minneapolis wiil be benefited and
therefore ought to pay? The same water that goes over the
dams above Minneapolis comes down over the dam at Minne-
apolis. How can you keep this clause in this bill on the theory
that at some time in the future those dams may be benefited
when the department holds otherwise?

Now, I want this stricken out, because it means nothing and
because it obscures the issue of compensation for the Govern-
ment. The committee stands strenuously for this, which means
nothing, and that is the reason, I think, they stand for it.
They are opposed to the Sherley amendment, which means
something, and that is the reason they are opposed to it. The
Sherley amendment, as the position of the committée seems to
me to be, was unconstitutional for the reason that it will pro-
duce revenue, and this clause the committee holds to be con-
stitutional because it produces no revenue and never will pro-
duce any. In the interest of conservation and in order that the
compensation Issue may not be obscured and in order to assist
the Government in getting something that it ought to get, I am
asking that this clause be stricken out.

The CHAIRMAN. The question is on the amendment offered
by the gentleman from Illinois [Mr. RAINEY].

The question was taken, and the Chairman announced that
the noes appeared to have it. X

Mr. RAINEY. A division, Mr. Chairman,

The CHAIRMAN. A division is demanded.

The committee divided; and there were—ayes 8, noes 24.

So the amendment was rejected.

My, THOMSON of Illinois, Mr, Chairman, I move to amend
this paragraph (b), which was the subject of the amendment of
the gentleman from Illinois [Mr. RAiNEY], by striking out the
word *to,” so that it would read:

Such charges shall be fixed from time to time by the Secretary of
War and Chief of Kngineers and be based upon a reasonable compensa-
tion equitably apportioned—

And so on.

Mr. ADAMSON. Why not strike out “and to be,” and let it
just say *based upon"? It will then read:

Such charges shall be fixed from time to time * * * pased upon—

That is the best reading. Strike out “and to be.” That Is
the best possible reading.

Mr. THOMSON of Illinois. If you put a comma after “ Engi-
neers."

Mr. ADAMSON. I do not object to the comma.

Mr, THOMSON of Illinois. I am willing to change my amend-
ment, to put a comma after the word * Engineers” and strike
out the words *and to be.”

Mr. ADAMSON. That makes it better.

The CHAIRMAN., Is there objection to the modification of
the amendment?

There was no objection.

The CHAIRMAN. The Clerk will report the amendment as
modified.

The Clerk read as follows:

Page 5, line 10, place a comma after the word * Englineers " and strike
out the words * and to be.”

The amendment was agreed to.

Mr. THOMSON of Illinois. Mr. Chairman. I send to the desk *
three brief amendments, all relating to paragraph (d), on page 6.

Mr. BRYAN. Ihave an amendment to paragraph (b). Would
the gentleman object to taking that up first and finishing with
paragraph (b)?

Mr. THOMSON of Illinois. All of the section has been read.
My amendment is in order. -

The CHAIRMAN. The Clerk will report the first amendment
projrosed by the gentleman from Illinois [Mr. THoMmsoN].

The Clerk read as follows:

Amend, page 6. line 22, by striking out the word * just ™ and. insert-
Ing in lien thereof the words * necessa to,” and also by striking out
the word * to,” in the same line, after the word * substantlally.”

Mr. ADAMSON. The gentleman insists on splitting the in-
finitive, I wrote the words in that way to avold splitting the
infinitive,

Mr. THOMSON of Illinois. Mr. Chairman, I think that the
splitting is being done by the gentleman from Georgin [Mr.
ApamsoN].

Mr. ADAMSON. I think not.
tive, and I object to splitting it.

“To restore" is In the Infini-
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Mr. THOMSON of Illinois. Mr. Chairman, if the amendment I
have suggested is adopted, the langnage will read this way,
which seems to me to be much smoother: :

(d) For the payment or securing the ment to the United States
of such sums and in such manner as the Secretary of War and the
Chlef of Engineers may deem r ble and ?' to substantially
restore conditions upon such stream as to navigability as existing at
the time of such approval. .

Mr, ADAMSON. That plays havoc with the grammar. It
gplits the Infinitive, and I object to it.

The CHAIRMAN. The question is on the amendment of the
gentleman from Illinois.

The amendment was rejected.

The CHAIRMAN. The Clerk will report the next amendment
offered by the gentleman from Illinois [Mr. THOMSON].

The Clerk read as follows: :

Amend, page 6, line 28, by striking out the words * as existing ” and
insert in llen thereof the words * which exist.”

Mr. THOMSON of Illinois. So that the line will read:

Sn:lh stream as to navigability which exist at the time of such ap-
prov:

Mr. ADAMSON. T think it is much better to strike out the
word “as™ and to insert a comma.

Mr. THOMSON of Illinois. That is satisfactory to me.

Mr. ADAMSON. So that is will read:

Such stream as to navigability, existing at the time of such approval.

The CHAIRMAN. Is there objection to striking out the word
“ge” after the word “navigability,” in line 23, and inserting a
comma in lien thereof?

There was no objection.

The CHAIRMAN. The Clerk will report the next amendment
offered by the gentleman from Illinois [Mr, THOMSON].

The Clerk read as follows:

Amend, page 6, line 25, by striking out the word “would " and in-
serting in lien thereof the word *‘ might.”

My, THOMSON of Illinois. Mr. Chairman, it seems to me that
with the word * would * in there it would mean that the Secre-
tary of War and Chief of Engineers could not make the re-
quirements specified in this paragraph unless in their judgment
the dam that was going to be put in would actually, by reason
of its construction, interfere with navigation. I think they
ought to have the power to bring this clause into operation if
in their judgment the construction of the dam might interfere
with navigation.

Mr. ADAMSON.. I am opposed to weakening the language.
It is conditional anyhow, and if you are going to change it I
prefer to go back to the old formula might, could, would, or
should.” If you do not do that, it ought to stand as it is. It
is a matter of opinion with the engineers as to whether the
change, if made, will injure navigation.

Mr. THOMSON of Illinois, Yes; but unless he believes it
wonld as a matter of fact injure navigation, unless he is certain
enough about it to be able to say that It aectually would inter-
fere with navigation, he can not require the security for the
payment. It would not weaken it to change it, but inserting
the word “might” would strengthen it. The Chief of Engi-
neers and the Secretary of War ought to have this power. not
only when they believe that the construction of the dam would
interfere with navigation, but whenever they think it might
interfere with navigation. There may be a case where they
could say that the construction of the dam in a certain place
r.ight injure navigation, where they do not know that it would,
but they believe it might, and in such a case they should be
able to exact compensation or insist that the Government be
gsecured. In this ease, with the word *would” in there, they
practically could not exact compensation or security for com-
pensation unless they were sure enough about it to say that
it actually would, in their judgment, interfere with navigation.

Mr. MANN. Mr. Chairman, I will confess that when I read
section (d) I counld not understand what it meant, in the form of
the language. It refers to a stipulation exacted by the Secre-
tary of War to require the payment of money to restore condi-
tions of navigation on the river, after the dam is construeted
and in operation, to the conditions existing before the dam was
constructed. It then says that whenever the Secretary of War
. shall determine that navigation would be injured by reason of
the construction, they shall obtain payment or security for
payment. It is then a question of fact. There is no difference
between *“might” and *would” as far as that is.concerned.
It is then a question of fact whether navigation is injured or
not. It projects into the future a proposition to be determined
on the facts as then existing, and uses language in the sub-
junetive mood, when it should refer to a question of actually
existing faets. I would ask my friend from INinoeis or my friend

from Georgia if that is not the case? .

LI—820

Mr. THOMSON of Illinois. I do not wish to’ answer the

gentleman if the gentleman from Georgia [Mr. Apamsox]
Oes. .

Mr. ADAMSON. What is the question?

Mr. MANN. This refers to a condition which may exist after
the dam is constructed and in operation.

Mr. ADAMSON. Undoubtedly.

Mr. MANN. Giving the Secretary of War authority to re-
store conditions if navigation is then injured by the dam.

Mr. ADAMSON. He does not determine it now, whether it
will be or not.

Mr. MANN. No. ' '

Mr. ADAMSON. But if after the thing happens navigation
would be injured, as afterwards determined, he obtains security
to meet it.

Mr. MANN. But when he determines it, he determines the
question as to whether navigation is injured or not.

Mr. THOMSON of Illinois. This is a condition that is going
originally to prevail before the dam is built; and, going back to
the beginning of the section, it says that as a part of the condi-
tions of such approval it shall provide for the payment or se-
curing the payment to the United States of such sums and in
such manner, and so on, as they may deem reasonable and
necessary substantially to restore conditions upon such stream
as to navigability existing at the time of such approval. :

Whenever the Secretary of War and the Chief of Engineers
shall determine at the time of the approval

Mr. MANN. That navigation is injured.

Mr. THOMSON of Illinois. No; that this dam, that has not
been built:

Mr. MANN. That has been built.

Mr. ADAMSON. If the gentleman will permit me, I will give
him the exact grammar of the situation. A bond for payment
is required at the time of the approval of the specifications.

Mr. MANN. A stipulation is required. :

Mr. ADAMSON. And whenever the Secretary of War and
the Chief of Engineers afterwards shall detérmine—and they
determine after the dam is built—I think the word * would"”
is wrong, and it should be “ shall have been.”

Mr. MANN. No bond is required, but there is a stipulation.

M;‘. ADAMSON. It says for the payment or securing the pay-
ment.

Mr. MANN. They may exact a bond, but the stipulation is
that the grantee shall pay or secure the payment to the United
States of such sum of money as the Secretary of War and the
Chief of Engineers may deem reasonable to restore conditions
upon such stream as to navigability after the dam is con-
structed, if the construetion of the dam then injures navigation.

Mr., ADAMSON. The language should be *“shall have” in-
jured. When you are talking about the future the grammar of
the situation is that in case of a future event, if the condition
arises, you use the words ‘“shall have been”—if navigation
shall have been injured. :

Mr. MANN. The future is indicated in the word “ shall "—
whenever the Secretary of War shall determine that something
then exists. It is perfectly plain.

Mr. THOMSON of Illinois. Mr. Chairman, I ask unanimous
consent to proceed for five minutes.

The CHAIRMAN. The gentleman from Illinois asks unani-
mous consent to proceed for five minutes. Is there objection?

There was no objection.

Mr. THOMSON of Illinpis. Mr. Chairman, the question in
paragraph (d) is whether or not there shall be placed in the
original approval a condition or stipulation for the payment of
certain sums to the Government under given circumstinces.
This question is fo arise at the time of the approval of the
proposition in the first place. At that time no dam has been
built, but the Secretary of War and the Chief of Engineers, in
determining whetber they shall put a clause in the approval to
secure payment, must depend on whether their opinion is that
the bunilding of the dam is going to interfere with navigation.

Mr. MANN. Will the gentleman yield?

Mr. THOMSON of Illinois. Yes.

Mr. MANN. Does pot the gentleman think that the stipula-
tion has to go into every approval?

Mr. THOMSON of Illinois. No; I do not.

Mr. MANN. The word “ whenever” refers to a time after
the dam is construeted and not whenever the stipulation goes in.
The stipulation goes into every approval.

Mr. THOMSON of Illinois. I do not think so. I think that
in some cases the Secretary of War and the Chief of Engineers
may determine that the construction of these works, this dam
and lock that are included in the plans, can not possibly inter-
fere with navigation, in which case there would be no need of
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the stipulation. Perhaps they might determine that it was
going to be of great s=sistarce to navigation. and in that ease
there would be no necessity of putting the stlpulaﬁon in,

Mr. McKENZIE. Will the gentleman yield?
© Mr. THOMSON of Illinois. Yes.

AMr. McKENZIE. Is it not the purpose of thls provigion to
serve notice on the grantee when he makes the applieation to
eonstruct a dam that if, after he has the dam constructed, navi-
gation is found te have been interfered with by such construe-
tion, then, and in that case, he shall comply with what is laid
down in this section?

Mr. THOMSON of Ilinois. It does not read that way. If it
were so intended, the word “ wonld " is not the correct word.

Mr. ADAMSON. Is not the gentleman from Illinois willing
1o use the words “ has been "?

AMr. BRYAN. Mr. Cheirman, I offer a substitute.

Mr. THOMSON of Illineis. Is this a substitute for my amend-
ment? -

Mr. BRYAN. No; I will withheld it for the

present.

Mr. ADAMSON. I sugeest that the gentleman from Illinois
agree to modify his amendment to the words “ has been "——

Mr, THOMSON of Illincis. T am willing to do that. ;

The CHAIRMAN. The gentleman from Illinois asks unani-
mous consent to medify his amendment so as to use the words
“has been.” The guestion is on the modified amendment.

The question was taken, and the amendment wns agreed to.

Mr. BRYAN. Mr. Chairman, I offer an amendment to para-
graph (d) while we are on it.

The Clerk read as follows:

Strike out paragraph (d) and insert

“{d) For the payment to the United Stn‘{ea of such charge or charges
as the Secretary of War and the Chief of Engineers may deem reason-
able, and as may be suflicient to Testore conditions upon such sfream
as to navigability as exlsung at the time of such approval uhenemr
they shall determine that navigation has Dbeen or 11_Dbe injured ns
reason of the construction. maintenance, and operation of such dam
its accessory and appurtenant works."

Mr. BRYAN. Mr, Chairman, T do not know how many people
resd the ConNoressroNar Recorn, but if anybody reads this de-
bate, such person can come to only one conchision. and that is
that there are many frregularities in this bill. Gentlemen are
having considerable discussion over a matter of tense, but that
is not all involved in this particnlar paragraph. The paragraph
(d) in the Adamson bill is as follows:

ing the ent to the

sm.!l? )“Fg: m'ﬁ’fﬂﬁ masg the w t:f Wnll—'h:::? t?lteat(_'elsﬂ;;
of Encineers may deem reasonable and l{mtt suhauuth]jy to restore
conditions upon such stream as to naviga l.ﬁtg as existing at the time
of such approval, whenever the Recreta War and the Chief of
Engineers shall determine that mﬁnﬂou would be injured by reasom
of the eonstruction, maintenance, and operation of such dam and its
accessory works.

Now, what I propose here is for the payment to the United
Btates of such charge or charges as the Secretary of War and
the Chief of Eungineers may deem reasonable, and as may be
sufficient to restore conditions upon such stream as to naviga-
bility as existed at the time of such approval whenever they
shall determine that mavigation has been or will be injured by
reason of the construetion, maintenance, and operation of such
dam and its accessories and appurtentnt works.

There is nothing definite about this security arrangement.
There is nothing following the term or securing the payment
that can have any meaning or definiteness as to bond or any-
thing of that kind, aund if the engineers when they make the
survey conclude that there has been or will be a benefit, then the
charge comes, and if they do not, there is no charge. 1 think
the substitute is definite and means something, and that the
language in the other section will be subject to interpretation,
all kinds of interpretation, and that there never will come any-
thing satisfying from it.

Mr. ADAMSON. Mr. Chairman, T do not see any improve-
ment in that. and T hope the amendment will be voted down.

The CHAIRMAN. The guestion is on the amendment offered
by the gentleman from Washington.

The amendment was rejected.

Mr, BRYAN. Mr. Chairman, I have another amendment,
which I spoke of a few minutes ago, and which I send to the
desk and ask to have read.

The Clerk read as follows:

Strike out paragrapb (b}, pages 4 and 5, and insert the following :

“{b) For the ent to the United States of mmable nmmnl
charges for the efits which may acerne to such g ect from
construction, operation, and maintenanee by the Unlte Btates of bmd-
water improvements -on any such stream, incl reservoirs
and forest watersheds or lands acguired or held IJJ' t‘he Gm‘lﬁd Btates,
such charges to be ﬂ.xul from tlme by the Secretary of War and

the
ts ason of the development,
ol o B e B B B g e B
gory works may be constructed."”

Mr. BRYAN. Mr. Chairman, the first prurosition involved in
this substitute is that instead of a provision for such reasonable
charge, there is provision for such reasonable annual charges,
which evidently the committee means, I should think, but it is
essential to make it definite,

Mr. STEVENS of Minnesota. We make it from time to time.

Mr. BRYAN. Then, over on page 5, they refer to such lands
as are—
owned, located, nr reserved by the United States at the bmiwntars ot
any navigable stream,

The United States is continually acquiring lands for that
purpose, and holding other lands for that purpose, and * owned,
Ioea!xd or reserved " I do not believe is as definite as the words

acqulred and held” But that may be considered only a matter
of construction.

Down further in the bill, in lines 12 and 13, this charge is to
be based on benefits by reason of incrense in the flow past “ their
water-power structures artificially caunsed by such headwater
improvements.” That may not be all of the benefits, The gen-
tleman from Alabama believes that these benefits ought to be
apportioned, but in assessing benefits they ought to be able to
determine what the total benefits are and not just simply what
benefits may acerve from the increase in the flow of water past
the dam. But there is a further and important divergence.
The original bill reads:

Not to exceed in an n r
PR Pt i e eosyt: e year am amount equal to 5 per cent of

‘Fhat means what? Does that mean total investment cost
of impounding hendwaters or the lands reserved? Suppose
we have a large lot of lands that have been obtained from
the Indians. We do not know what the investment cost is.
There is no reason for making any such restriction as that.
The board in fixing it ought to be able to rely, and ought only
to be required to rely, on benefits derived as in our laws for
assessing benefits, where benefits are apportioned, smi the sug-
gestion that it be on the totnl investrent is indefinite. Is it
to be based on the land owned or the land acguired, or what is
the meaning of it? There is nothing here sbout bonds, so that
this security feature. it seems to me, is net worth anything

Mr. ADAMSON. AMr. Chairman, I reckon that it is unneces-
sary to discuss grammar any forther with the gentleman., If
is supposed that that refers to the last thing mentioned, and I
ask for a vote,

The CHAIRMAN. The question is on agreeing to the amend-
ment offered by the gentleman from Washington.

The gquestion was teken. and the amendment was rejected.

Mr. FOWLER. Mr. Chairman, in subdivision (d) the bill pro-
vides practically for the maintenance of the condition of the

| river as to navigability as it wag at the time when the dam was

constructed ; and if injury is done to the navigability of the
stream after the dam has been constructed, the bill provides
that the Secratary of War may assess a reasonable snm, such
as is sufficient to restore the navigability of the stream to the
condition it was before the dam was constructed.

Mr. ADAMSON. Mr. Chairman, what is the gentleman's
amendment? 1 do not understand that he has offered any?

Mr. FOWLER. Mr. Chairman, 1 move to strike out the last
word. This gunestion arose in my mind: Suppose tha navigation
of the stream at the time the dam was constructed was not
very good and not very secure and not very profitable, Is there
anything in the bill that gives the Government the right to make
a better condition of navigation than there was at the time when
ithe dam was eonstructed, or does improvement te navigation,
by virtue of the construction of the dam, cease? I raise this
question seriously, because I have not been able anywhere to
find a reservation of power te improve the navigation of the
strenm and make it better than it was at the time when the
dams were construet

Mr. ADAMSON.
bottom of page 2:

!
LD 5y DAANi0s (T SoOIEUR Chot tos POrSaS AaSsCMOtNg i Tete

taining such dam shall coastruct, maintain, and operate in connection
tht:rewlth. without expense to the United States, a lock or locks—

And so forth.

Mr. FOWLER. Yes; that is true; but the gentleman does not
answer the question that I raised. I know in my own district
on tha Ohio River there are places where the navigation is not
good. If a dam should be constructed across the river at that
place, the bill provides for the maintenance of navigation up
to the stnndard that it now is, but it does not provide for an
additional improvement of navigation of the river.

Mr. ADAMSON. Why, the gentleman takes a single case
where a lock and dam may not be necessary and where other
conditions may be put on fhem, In cases where a lock and

ed.
Section 2 provides fully for that, at the
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dam is necessary or where there would be really some considera-
tion demanded they will require them to put them in, and the
language there is expressly put in that. it is to protect the
present and future interests of the United States in the stream.

Mr, FOWLER. I know that is true, that a lock is likely to
be put in there 1f they destroy or prevent navigation of a stream,
but you still do not rise to the magnitude of answering my
guestion.

AMr. ADAMSON. What is the gentleman's guestion?

Mr, FOWLER. My question is, Do you preserve by this bill
anywhere the right of the Government to step in when a dam
has been built and make the navigation of the river better than
it was at the time when the dam was built?

Mr. FERIRIS. - Will the gentleman yield?

Mr. FOWLER. Yes.

Mr. FERRIS. Does the gentleman think, in addition to.the
payment for the service to the Government and placing it back
in its original state—does not the gentleman think that is
onerous enough? I do not want this bill made so harsh it will
not work.

Mr. FOWLER. But the gentleman does not make any prog-
ress by his question or by the answer.

Mr. FERRIS. Why not?

Mr. FOWLER. If it is a necessity to preserve the navigation
of a stream, it s evident that the progress of time will demand
a progress in the navigability of streams. Now, here is a
provision in subsection (d) that only reaches a state of navigation
or keeps up a state of navigation equal to that at the time when
the dam was constructed, but maybe the navigation was poor
at the time of constructing the dam and the Government might
want to make 1t better.

Mr., ADAMSON., May I answer the gentleman further?

Mr. FOWLER, Yes.

Mr. ADAMSON. The gentleman must remember that in places
where there is not fall enough to require a lock and dam nobody
will find any inducement to put up a water-power plant. He
has to have falls or there is no enticement to install a water-
power plant at all, and the instance the gentleman mentions is
an extreme one not likely to occur.

The CHAIRMAN. The time of the gentleman has expired.

Mr. FOWLER. Mr, Chairman, I ask for an extension of five
minutes.

The CHAIRMAN. The gentleman from Illinois asks unani-
mous consent to proceed for five minutes. Is there objection?
[After a pause.] The Chair hear none.

Mr. ADAMSON. Now, this subparagraph, I understand, is in-
tended to meet just such a case as that where there is not
much inducement to put in a dam, because there is not any fall
and a lock may nof be necessary.

Mr. FOWLER. Yes; but it may become necessary thereafter
to navigate the river more extensively than it was navigated in
the past. Now, you provide by subsection (d) for keeping up the
standard of navigation which existed at the time when the dam
was built.

Mr. ADAMSON. I understand the gentleman; but it is a
case where there is not much inducement for water power.
There may be a very small dam which could be built, and a
very small lock. Now, you can not——

Mr. HULINGS. Will the gentleman 3191(1?

Mr, FOWLER. I can not yield to two gentlemen at one time.

Mr. ADAMSON. Now, you can not expect to have a heavy
investment in a thing that has not much prospect of a profit,
because the project would not be constructed if it did not offer
a profit.

Mr. FOWLER. The gentleman absolutely tries to throw
off:

Mr. ADAMSON. No; the gentleman is mistaken.

Mr. FOWLER (continuing). And refuses to meetl——

Mr. ADAMSON. No.

Mr., FOWLER (continuing). The issue squarely, because I
know that conditions will arise in the future, if we continue
to transport by water, wherein the Government will want to
improve navigation and make it better than it is now anl better
than when the dam or dams are constructed.

Mr. ADAMSON. The gentleman has no right, and I do not
think he means, to say that I am trying to evade anything.

- Mr. FOWLER. Well, I do not.

Mr. ADAMSON. I am trying to understand and answer the
gentleman.

Mr. FOWLER. But I do mean to say——

Mr. ADAMSON. The Government does not waive any right
to do anything which belongs to it in a stream.

Mr. FOWLER. I am trying to get it distinetly——

Mr. ADAMSON. What does the gentleman wigh to know?

thing it chooses to improve the navigation of the river.

Mr. FOWLER. The provision with reference to keeping up
the state of navigation equal to when the dam was built. Now,
in the future suppose the Government should want to make
navigation better than it was at the time when the dam was
built, The owner of the dam might cite this act and say it
was the intent of Congress to keep up navigation fo the
standard only as it existed at the time the dam was built.
Now, 1 want to preserve the right to make the navigation better
than it was at the time when the dam was built if the wants
of the people demand it.

Mr. ADAMSON. Well, now, if I understand the gentleman,
the Government does not have to preserve the right to do any-
It ean
not make the grantee stand the expenses of it unless they put
it in the contract.

Mr. FOWLER. That may be true, but there is this point in
section (d). It might be construed by the owner of the plant
or dam that it was the intent of Congress only to keep up the
standard of navigation that existed at the time when the dam
was constructed, and that no intent was contemplated to raise
it to a greater efficiency. But the progress of time may require
deeper water or a wider current or some other valuable improve-
ment, and we should conserve the right to the Government
without hinder.

Mr. ADAMSON. I do not think so——

Mr. FOWLER. And the Government has no right to step in
with this plan, if it would interfere, to increase the nnvigﬂblhty
of the stream?

Mr. ADAMSON. In conditions other than those I have de-
scribed in my answer other sections would control the situation.

Mr. FOWLER. Well, I ean not understand it.

Mr. COOPER. Mr. Chairman——

Mr. HULINGS. Mr. Chairman, T want to ask the gentlemnn
if Eect?ion 3 on page 4 does not answer the question that hie has
asked

Mr FOWLER. I did not think it did.
man from Wisconsin [Mr. CooPer].

Mr. COOPER. I will say to the gentleman that the original
consent of the Government, as I understand it, in that sub-
division (d), is that he shall restore the navigation facilities
to what they were when the consent was given.

Mr. FOWLER. That is exactly the point.

Mr. COOPER. On page 15 it is provided that Congress shall
have the right to alter, amend, or repeal the act with relation
to any dam whenever Congress determines that the conditions
of congent have been violated. If you restore it, you shall leave
the navigation as it was before.

The CHAIRMAN. All debate is exhausted on this question
of moving to strike out the last word.

Mr. HUMPHREYS of Mississippi. Mr. Chairman, I move to
strike out the last two words. I would like to ask the gentle-
man from Georgia [Mr. ApaAmsoN] a question, in answer to the
criticism of the gentleman from Illinois [Mr. FowrLEr]. 1 want
to ask the gentleman if section 2 as amended by the committee
the other day does not cure his objection?

Mr. FOWLER. That was by the Sherley amendment?

Mr. HUMPHREYS of Mississippi. No. Section 2 was so
amended the other day as to provide that whenever in the opin-
ion of the Chief of Engineers and the Secretary of War it was
desirable, the contractor or the lessee, without expense to the

I yield to the gentle-

United States, might be required to put in a lock or locks,

booms, sluices, or any other structure or structures.
Now, as originally written it read:

Which the Secretary of War and the Chief of Englneers or Congress
then may deem necessary.

That has been amended so that it will read:
At any time it may be deemed necessary.

So that the bill as it now stands provides that whenever in
a future Congress the Secretary of War or the Chief of Engi-
neers conclude that the interests of navigation require that other
locks and other dams and other facilities for navigation should
be put in they can be put in without expense to the Govern-
ment. It oceurs to me that that answers the gentleman's criti-
cism entirely. Section (d) simply means that if the structures
they have put there, in the opinion of the Government, become
a1 menace to navigation, they can be ordered to remove them
and restore the conditions just as they were to start with. We
can do that, or we can require them to put in additional locks
or dams. 1 do not think the gentleman's objection or criticism
is tenable.

Mr. Chairman, I withdraw my motion to strike out the last
two words.

Mr. RAINEY. Mr. Chairman, I desire to offer an amendment.
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The CHATRMAN (Mr. Foster). The gentleman from Illinois
offers an nmendment which the Clerk will report.

Mr. ADAMSON. Mr. Chairman, have we not spent enough
time now on this section tp limit the debate?

The CHAIRMAN. The Chair is not informed as to that.

Mr. ADAMSON. I will ask if we can not limit debate now?
How much time does the gentleman from Illinois want?

Mr. RAINEY. I want only five minutes,

Mr. ADAMSON. Hew much on the other side?

Mr. MANN. BSay five minutes.

Mr. ADAMSON. Mr. Chairman, I ask unanimous consent
that debate on the section and all amendments thereto elose in
10 minutes.

The CHAIRMAN., TIs there objection? [After a pause.] The
Chair hears none, The Clerk will report the amendment.

The Clerk read as follows:

Amend, on page T, by inserting after line 2 the following:

“No dam erected under this act shall be used as a railroad bridge
or wagon road bridge, and no piers shall be built in any river In con-
nection with the comstrnction of any soch dam to be afterwards used
for bridge purposes; and all bridge plers heretofore comstructed in any
river in conmection with any water-power dam shall be removed within
such reasonable time as the Secretary of War may fix for sald purpose.

Mr. ADAMSON. I wonld like to ask the gentleman if that
is to prevent the company itself from using the dam for its own
purpose in connection with the bill?

Mr. RAINEY. No, sir; not at all. On the contrary. there
is no such objection to this amendment. This is intended to
meet a condition that may arise at the building of any dam.
In building the dam at Keokuk they so constructed the dam
as to permit it to be nsed as a wagon road or rallroad bridge, nnd
they have built in the fore bay two piers to support a movable
bridge of some kind that crosses the fore bay. It is a mennce
to navigation. They stand there in 40 feet of watler, imperiling
all the boats that come down the stream. The commitiee has
already had the matter under consideration. This does not
keep that company or- any other company from applying to
Congress to build a bridge on their dam, but that company did
it without any such permission.

I have here a series of letters, written by steamboat owners
on the Mississippli River, complaining of those piers and eall-
ing attention to the dangers of them. The boats of one line
struck those piers, as its officers say in a letter here to me,
seven times during the last season. This does not prevent the
company from building a bridge, of course, for its own use.

Mr. Chairman, I reserve the balance of my time.

Mr, MANN. A point of order, Mr. Chairman. The gentle-
man can not reserve time under the five-minnte rule.

Mr. RAINEY. The gentleman is right about that, of course.

I read from a letter written by the Streckfus Steamboat
Line, referring to those piers. This is the principal company
navigating on the upper river, and navigates packets all the

way to St. Paul:
Br. Lovis, March 19, 191
Geoncr M. HOFFMAN,

Major, Corps of Engineers, Rock Island, Il
L Dlx‘:{\;: Siz: Yours of the 9th regarding bridge plers in the fore bay at
eokuk.

Beg to explain that we have alreadi gone on record as objecting most
seriously to the present location of those plers as dangerous. this posi-
tion belng sustained hy the report of every pllot and master of our
steamers, as well as by other boats using that lock, and we can see now no
way by which we can conscientiously agree to the arrangement proposed
by the power company as outlined in your letter.

As hefore stated, the plan agreed upon (or agreed to under protest),
by Capt. John Btreckfns In January of last year in Maji. Keller's office
was one of e%uodimcy only, as Maj. Keller said then that that was all
be could get Ceoper to do, and “ it looked llke that or nothing.”

Neither the spirit nor the letter of that agreement was carried out bx
Mr., Cooper, and Maj. Keller wrote us In Aogust that he did not inten
to ask Cooper to put in the booms, ete.

Now, our boats struck those plers seven times last season, which is
proof of our contention that they are dangerous,

The water there is 40 feet deep, and an accident could cause a great
loss of life as well as property, and we certainly feel that those piers
{at least the first two west of tie center span) should be removed and
the span on both sides then be-protected by booms.

We wish to l:ﬁpm the fact that only two hoat owners were con-
sulted by Maj. Keller when the so-called ngreement was muade after
a large number of pilots, masters, and owners had insisted m;mn a

« 800-foot opening in a straight line only the day previous at a hearing in
Maj. Keller's office), and one of these owners, Cngt. Blair, operates two
smnll boats in that district, either one of which can go through the
175-foot draw broadside without striking.

While two of onr steamers are over 75-foot beam and three of them
over 250 feet in length, one of them 235 feet. and for this reason espe-
cinlly we feel that our protest should carry welght at this time nafter
we have proved hy one season’s operation the danger of the arrangement
and the error of the claim on the part of Mr. Cooper and Maj. Keller
that it wns safe,

In additlon to this, the power company absolutely dlsclaims any la-
bility whatever for damages _or delays resulting from any cause Inel-
dent to the construction at Keokuk and has refused payment of claims
filed with them Ly this company.

Under these clreumstances we do not feel that in jnstice to our-
selves and the interests of river navigation in that section that boat
property should in this way be exposed to risk and lives of assengers
endangered by allowing those piers to remain in the mid«fla of the

2:1:1::1;10 channel, pending the legalizing of them by congressional

Our understanding of the thing is that they are there contrary to
law; and If this is so. we feel that boat pmlgom which munst nse that

portion of the river should recelve first consideration as to safety.

The Government booms referred to will ungnestionably be urgently
needed below the locks this season (as requested last year) to prevent
other accidents similar to the one In which our steamer Dubungue tora
a 20-1':;:5 hole in her hull by striking a drill boat after booms had been

nes =

hose booms were never placed below the lock last scason, but should
by all means be gut there now.

Should the old bocms be used above the lock, new ones should be
plnlced 1lei:nu\ur.r - euf

n-view of your having already recommended approval of the plan
to leave the plers as they are, with certain booms adnﬂt-d. we are tu?da
rotestinz to the Secretary of War and others at Washington agains
t]l;? ‘?33’35’““ of the plan, and are urging the objections as stated in
8 ¢
We are sorry. indeed, to not be able to meet the power company’s pro-
| in this instapce. but we know the situation l:g be d.u.ngp:rnil, 2:1:1
he proposed plan betters the present condition but little,

Our objections are not based upon theory at all, but upon the ex.

rience and reports of a dozen of the very hest pilots li’: the pros

ready sustalned there by

ession, plus the repair bills for damages

our boats.

Yours, very respectfully,
STRECKFUS STEAMBOAT LINE.

Mr. ADAMSON. Will the gentleman let me ask him another
question ?

Mr, RAINEY. With pleasure.

Mr. ADAMSON. The gentleman does not think that under
the terms of this bill or any existing law such a bridge could be
bullt on a dam without express authority of Congress, does he?

Mlr. RAINEY. I do not think so, but my amendment limits
the right of the Secretary of War to permit it to be done. He
can not permit it except by the authority of Congress. If this
is added here to the provisions which regulate the building of
dams, then in the future the Secretary of War can not permit
this to be done. It can not then be done without the permission
of Congress. The Secretary of War has done it without the
permission of Congress, but afterwards the company expects to
come here and ask permission to complete their bridge, and this
t;!::tprohably occur in connection with any bridge that may be

uilt.

Mr. BURNETT, Mr. Chairman, will the gentleman permit a
question there?

Mr. RATNEY. Yes.

Mr. BURNETT. I did not catch from the reading exactly
what the amendment provided. Is the gentleman sure that un-
less there is an expression in that amendment that it does not
prevent the company from getting that permission, under the lan-
gunge the company would not be permitted to do that? Is it
not so general, in other words. that it would prevent the com-
pany building a dam from even getting the permission? I sug-
gest that possibly——

AMr. RAINEY. T do not so understand it. If my friend will
eall my attention to anything that will make it any clearer, I
shall be glad to make it clearer.

Mr. BURNETT. 1 did not catch it distinctly.

Mr, RAINEY. I am trying to prevent the Secretary of War
from authorizing this to be done unless the company first gets
the consent of Congress. There is no dispute abont the facts.

Mr. STEVENS of Minnesota. Mr. Chairman, the gentleman
from Tllinois says there is no dispute. I want to say that not
one single statement that the gentleman made is correct. There
is not one.

Mr. RAINEY. I got my view of the facts from the chairman
of the committee. If I am mistaken, I must have misunder-
stood him.

Mr. ADAMSON. T have my views about allowing one com-
pany, one corporation, to put a bridge on top of a dam con-
structed by another corporation, but I do not see any use in
putting an amendment in this bill to take eare of it. In other
words. I think we shall be able to take eare of the trouble at
l{ieokuk without the gentleman putting an amendment In this
bill.

Mr. RAINEY. And the committee will try to do hereafter
what I am frying to do now, to prevent the company from doing
this very thing?

Mr. ADAMSON. T am trying, so far as T am concerned, to
take ecare of the situation, and I am not going to vote for an-
other corporation to put a bridge on top of that dam.

Mr. RAINEY. Nor am I going to vote for another corpora-
tion to be allowed to put a bridge on top of that dam. It ought
not to be permitted to do it without the permission of Congress.
That is the only thing I want to resch.

Mr. ADAMSON, The matter is before our committee, and
we are at work on it as well as we know how, and we will work
it out all right. If the gentleman will only restrain his Im-
petuosity T think we shall work it out all right.

Mr. RAINEY. The gentleman should restrain the impetu-
osity of the War Department in this regard.
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Mr. ADAMSON. . T think they will work it ont.

Mr. RAINEY. They do not gseem to be able ta.

Mr. ADAMSON. The gentleman says he is familiar with my
attitude. I just wanted to say what my attitnde wans.

Mr. BURNETT. Mr. Chairman, I would like to have a read-
ing of the smendment.

The CHAIRMAN. Without objection, the amendment will
again be reported. .

The Clerk read as follows:

Amend, on page 7, by inserting after line 2 the following: * No
dam erected under this act shall be used as a raliroad bridge or a
wagon-road bridge, and no plers shall be built in any river in eon-
nection with the construction of any such dam to be afterwards used
for bridge purposes; and all bridge piers heretofore constructed in any
river In connection with any water-power dam shall be removed within
such reasopable time as the SBecretary of War may fix for sald purpose.

Mr. RAINEY. After the words providing for the bridge I
ask unanimous consent to amend it by inserting the words
“ unless the consent of Congress shall be bad therefor.”

The CHAIRMAN. The gentleman from Illinols asks unani-
mons consent to modify his amendment. Is there objection?

There was no objection.

Mr, STEVENS of Minnesota. Mr. Chairman. dees the gentle-
man from Georgin [Mr. ApamsoN] eontrol the time?

Mr. ADAMSON. I understand the gentleman from Minnesota
has five minutes.

Mr., STEVENS of Minnesota. Mr. Chairman. a moment ago I
made the statement that the gentleman from [Hlinois [Mr.
RaiNEY] was in error about the facts. Our subecommittee went
to Keokuk last winter. I found that I sympathized with the
position of the gentleman from Illinois. The distriet which I
have the honor to represent is vitally interested in the uavi
gation of the Mississippi River. and some of our peop'e have
complained about the very thing which was deseribed by the
geutleman from Illinois So I went there determined to find
out exactly what the facts are and to do the best I could to
promote and protect navigation. While we were there we met
the representatives of all the stenmbont lines and talked over
with them what ought to be done. They told us that if the
pler shounld be protected by booms they would be satisfied. They
told us so at that time there.

Now, the pier has never been unsed as a public bridge or for a
public bridge. It has always been used as a part of the plant
for the construction of the dam. In order to get its men and
its material back and forth from the Ilowa shore to the dam
under construction a pier was placed in the fore bay, and a
temporary bridze was constructed from the lowa shore to the
main part of the dam and the power house, and upon that pier
a temporary bridge was constrncted. 1 understand that tempo-
rary bridge has been torn down. It never has been used as a
highway bridge for the publie, and it never has been ured as a
railway bridge or for any such purpose except work trains, and it
has never been used by the public or anybody else or for any-
thing else except for the construction of the dam.

Mr. RAIXEY. AMr. Chairman, will the gentleman yield?

Mr. STEVEXNS of Minnesota, Yes,

Mr. RAINEY. I will ask the pentleman if it is not trune
that the piers are still there, and that before the gentleman's
committee there is pending a bill asking perwission to use
them ?

Mr. STEVENS of Minnesota. Yes. The gentleman is cor-
rect. What is known as the Interstate Bridge Co.. whutever
it may be, composed of the ecitizens of Keokuk. did ask us to
aunthorize that dam to be used as a bridge. The bill has been
pending before our eommittee and has not been acted upon.
TlLere is a bridge below which it is contended satisfies the
demands of the situntion. so the bill has not been aeted upon.
What the future may bring forth no one can forerell. but I
enn assure this committee that nothing will be permitted
which will obstruet mavigation. That will be our primary
puarpose,

The gentleman made the statement the other day that the
Government was forced to protect the pier by booms nt its
own expense. I think that was incorrect. Representatives of
the bridge company told ns they would do it for themselves.
80 1 requested the other day the Chief of Engineers to forwaril
to me a statement as to lhe sitnation, and I will read it. He
forwarded the following:

War DEP.\RT,\T'P.NT,

OFFICE OF THE CHIEF 0F ENGINEERS,
Washington, July 21, 191}.
Hon. F. C. STEVENS,

United States House of Representatlives,

Sin: In response to your oral request, 1 have the honor to inclose
herewith a copy of a telegram just received from Maj. Tloffman. the
district enzineer officer at Rock Island, Ill, relative to Installation -of

in fore by of lock at Keokuk, lowa.
Yery respectfully,
Dax C. KrNGMaN,
Chicf of Engineers, United Biales drmy.

Then I will read this telegram:

RocK IsLAND, ILL., July 25, 1914
CHIEF OF ENGINEERS, UNITED STATES AmMY,
Wushington, D. C.:

Booms have been Installed im tore hay Keokuk power plant as per
mf Indorsement department letter of March 2., 33003, and map there-
with, apparently gerfectty satisfactory to steamboat line: no com-
plaints received. coms are old ones, belonzinz to Government: were
borrowed, repaired at considersble cost, and installed by power eom-
pany without any expense to United States.

HorrvaN, Engineer.

I judge from this thet the fact is that part of the old booms
that belonged to the United States were installed and were
taken over and fixed up by tha power company, so that the gen-
tleman from Illinois is correct to that extent; and to that I
wish to change my statement that the old Government boom
wus installed by saying that it was fixed up at the expense of
the power company, nnd has since been installed at tha expense
of the power company, and is now there at their expense,

Mr. MANN. Mr. Chairman, will the gentieman yield?

Mr. BSTEVENS of Mimmesota. Certainly; 1 yield.

Mr. MAXN. I understood my colleague to state the othar
dny—and I am quite sure that he did—that this installing of
boums was to he done at the expense of the United States.

AMr. STEVEXS of Minnesotn. Yas: he made that statement,
and 1 am berz showing what the exaet facts are by the oflicial
report, and that is what the House wants to know.

AMr. RAINEY. 1 suppose that the main cost is the cost of
booming. Merely tying te the plers does not amonnt to any-
thing. The gentlemun says he does not know of any complaints,
1 have a nomber of letters eomplaining as to the width of the
span and saying that it onght to be 300 feet.

Mr. STEVEXNS of Mimmesota. 1 bave had no complaints, and
evidently the engineers have not had any.

The CHAIRMANX. The guestion is on the amendment of the
geutleman from Illinois [Mr. RaiNev].

The guestion was taken : and on » division (demanded by Mr,
RAINEY) there were—ayes 5. noes 14.

Accordingly the nmendment was rejected.

The Clerk resd as follows:

8ec. 5. That the operation of navigatiom facilities which shall be
constructed as a part of or in connection with anv seeh dam, whether
at the expense of such grantee or of the United States, shall at all times
be subject to sueh reasonable rules and rezulations in the Interest of
navigation, including the control of the level of the pool cansed by any
such dam, as shall be made by the Seeretary of War and Chiefl of Engi-
neers. aod in the use and ol:wrntlnrl of such navization [(acilities the
interests of navigation ghall be paramount to the uses of such dam by
such grantee for power purposes. Such rules and regulations may in-
cinde the maintenance snd eperation by such grantee, at its own ex-
pense, of such lighis and other =ignals ag may be directed by the Scere-
tary of War and Chief of Envineers and such fishways as H%nll he pre-
seribed by the Secretary of Commerce. and Tor failure to comply with
any =uch rule or regulation sach grantee shall he deemed guilty of n
misdemennor, and upon conviction thereof shall be subject to a fine of
not less than $500 for each month’s defanit, in addition to other pen-
alties herein nreseribed or provided by law.

Mr. ANDERSKON. My, Chuirman, 1 offer an amendment.

The CHAIRMAN. The gentleman from Mimmesota offers an
amendment. which the Clerk will report.

Mr. ADAMSOXN, Mr. Chairmon, 1 should like to see If we
can agree on thine for debate on this question.

Mr. ANDERSON. 1 think we had better have the amend-
went rend first.

Mr. ADAMSON. There are several amendments to be of-
fered. I de not want to count the time used in reading the
amendments,

Mr. FERRIS. May I inguire what the genfleman's amend-
ment is?

Mr. ANDERSON. Tet it be read.

Mr. ADAMSOX. 1 a=sk unnnimous consent that debate on
this paragraph and amendments thereto conclude in 20 minutes.

Mr. FERRIS. 1 hope the gentleman will withdraw that re-
quest until this nmendment is read.

Alr. ADAMSOX, 1 sithdraw the reguest at the suggestion
of the gentleman from Oklahoma.

The CHAIRMAN. The Clerk will report the smendment of-
fered Ly the gentleman from Minnesota [Mr. ANDERSON].

The Clerk read as follows:

Amend, section %, by inserting after the word * that,” in line 3. on
age 7, the followinz: * the rizht is hereby ‘reserved to the United
States to comstruct, maintain, and operate, in connection with any dam
huilt In accordance with the provisions of this act. a soitable lork orf
l“ccll‘e’ beoms, shuices, or any oiber structares for navigation purposes
anda.

The CHATRMAN. The question is on the amendment offered
by the gentlemron from Minnesota.

Mr, ADAMSON. Whet is the necessity for this amendment?
We already have it in the law.

Mr. ANDERSON. 1 shouid be glad to have the gentleman
point out where it is in the law.

Mr. MANN. It is in the existing law, but net in this bill.
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Mr. ANDERSON. It is in the existing law, but not in this
bill

Mr. ADAMSON. 1 had an idea that it was in the bill.

Mr. ANDERSON. No; if the gentleman will remember, the

other day we adopted an amendment which reserved to the
Government the right to require the grantee to construct locks,
booms, sluices, and so forth, at its expense, but we did not
reserve to the Government itself the right to construct a lock,
boom, sluice, or anything of that kind in connection with the
dam of the grantee, and the only purpose of this amendment is
to restore the existing law, reserving to the Government the
right itself to construct a lock at its own expense in connec-
tion with the dam of the grantee. It is conceivable that con-
ditions might arise under which it would not be proper or fair
to require the grantee to build a lock, sluice, or boom at its
expense, and the purpose of this amendment is to permit the
Government to build it under such eonditions.

Mr. ADAMSON. If the gentleman will look on page 3——

Mr. STEVENS of Minnessta. Pages 2 and 3.

Mr. ADAMSON. T think he will find it all adequately ex-
pressed. We preseribe that the Government may require it done
by the grantee, because, beginning at line 7, page 3, we provide
that—

Whenever Congress shall ‘deem soch facilities necessary, the persons
owning such dam shall convey to the United States, free of cost, title
to such land as may be required for such constructions and approaches.

Mr. ANDERSON. But that merely has reference to the banks,
and the title to the land for such purposes.

Mr. ADAMSON. I understand that.

Mr. ANDERSON. It does not reserve to the Government the
right to construet the dam.

Mr, ADAMSON. You do not need authority for the Goveru-
ment to construet a dam whenever it wants to.

Mr. ANDERSON. That is so; but where you have granted to
the grantee the right to build a dam the Government can not
go in afterwards and build a lock itself in connection with such
a dam unless it reserves the right to do so.

Mr. ADAMSON. Let the amendment be reported again.

The CHAIRMAN. If there be no objection, the Clerk will
again report the amendment.

The amendment of Mr, ANDERSON was again read.

Mr. ADAMSON. I do not think it is necessary at all, but I
see no objection to it.

Mr. MANN. Will the gentleman yield to me?

Mr. ADAMSON. Certainly.

Mr. MANN. In section 2 there is a provision in regard to
the construction of locks, booms, sluices, or any other structure
or structures, and so forth. Then following that is g provision
that the persons owning such dams shall convey to the United
States, free of cost, title to such land as may be required for
such constructions and approaches. Now, if the Government
acquires the title to the land for the construction of a lock,
why do we have to ask permission of the grantee that we may
construct the loek?

Mr. STEVENS of Minnesota. Let me ask one further ques-
tion. In section 2 it is provided—

That as a part of such approval such conditions and stipulations may
be imposed as the Secretary of War and the Chief of Engineers may
deem necessary to protect the present and future interests of the United
States, which may include the conditlon that the persons constructing
or maintaining such dam shall construct, maintain, and operate In con-
nection therewith, without expense to the United States, a lock or
locks, boomg, slulces, or any other structure or structures which the
Becretary of War and the Chief of Engineers or Coungress then may
deem necessary in the interests of navigation.

Now, that, attnched to the statement that the gentleman has
just read, gives all the authority that is necessary, does it not?

Mr. MANN. We thought it did when we drew the original
act.

Mr. ANDERSON.
act.

Mr. MANN.
is all.

Mr. STEVENS of Minnesota. It ought to be there.

Mr, MANN. If we give the right to the grantee to build a
dam and say that if we construct a lock the grantee shall fur-
nish us with the title to the land that we think necessary for
the construction of the lock, and we get the title to the land,
why do we have to ask the grantee for license to build the lock?

Mr. ANDERSON. We might have to tear up half of his dam.

Mr. MANN. That is left to the Secretary of War., If we get
the title to the Jand, it does not require the consent of anybody
else,

Mr. ANDERSON. It seems to me that it does require the
consent of the grantee. If you are going to destroy his prop-
erty, you have to reserve the right to do it, and if you intend
to change his property you must reserve that right. That is all
wy amendment does.

But you put the reservation in the original

It is put in here, but in a different place; that

The CHATRMAN. The question is on the amendment offered
by the gentleman from Minnesota.

The question was taken, and the amendment was agreed to.

M:. DILLON. Mr. Chairman, T offer the following amend-
ment,

The Clerk read as follows:

Page 7, line 19, after the word *shall,” strik h 1 .
be deemed gZuilty of a misdemeanor, E‘a‘md qu;untx‘ (:rlrigwllc?iol;lo} ?I‘::'llf‘l':%f

shall be subject to a fine of not less than" and fnsert the following:
“ pay damages for the breach thercof, and in addition therv;o a pogn-

alty of.” |

Mr. ADAMSON. That is a bad mixture of eriminal and eclvil
law, and I am against it.

Mr. DILLON. If this amendment is adopted, it will eliminate
from the section the criminal penalty and fix in lien thereof a
penalty for the violation of the contract. If I understand the
purport of this bill, it makes a grant on certain conditions of
certain privileges. It is a grant of a franchise, and a franchise
is a contract. I see no necessity of trying to make a criminal
act when the elements of a crime do not exist.

I wonld like for the gentleman from Georgia [Mr. ApAMSON]
to point out where there is any act of eriminality in this bill
It does not say that it must be intentionally done; it does not
say that it must be maliciously done; it does not say that it
must be a malicious destruction of property. There is not a
single criminal act specified, and yet it says that a man is guilty
of a eriminal offense simply because he is unable to carry into
effect a contract. It might just as well be said that a man wheo
executes a promissory note is guilty of a misdemeanor when
he fails to pay it. The mixture of criminal and civil law is in
the bill, and there is no necessity of trying to make an act a
crime when it is not a crime. Congress, or any legislative
body, has not the right to say that an act is criminal when it is
not an offense against the publie.

Again, the Government has reserved its right in various ways.
It has the right of mandamus, the right of injunction; it can
go into court and exercise the right at any time it may choose
to do so by these remedies. I want to say to the gentleman that,
in my judgment, he can not convict anybody simply because
he is unable to comply with his contract.

Mr. MANN. Will the gentleman yield?

Mr. DILLON. In a moment. For instance, suppose 2 party
became insolvent, would you say he was a criminal because he
could not comply with his contract? These are contractual
relations, and it is not a eriminal act.

Mr. ADAMSON. Upon what language does the gentleman
base his opinion or construction making this a contraect?

Mr. MANN. It refers to the lights, other signals, and fish-
ways, and so forth.

]Mr. DILLON. These are elements in the specifications and
plans.

Mr. MANN. The gentleman is entirely mistaken as to its
being a contract.

Mr. DILLON. This simply specifies the plans that may be
promulgated and become a part of the contract.

Mr. MANN. Will the gentleman yield?

Mr. DILLON. Yes.

Mr. MANN. Suppose this was enacted into law to-day with-
out this provision in it—does the gentleman doubt our au-
thority to put it in a separate act to-morrow, requiring them to
furnish lights, fishways, and so forth, under penalty for vio-
lation?

Mr. DILLON. You should go further than you do in this con-
nection and put some act of eriminality into it, because this is
contractual ; it does not belong to the Criminal Code.

Mr. ADAMSON. This section does not mention a contract
at all.

Mr. DILLON. This is a contract. A grant is a coniract.

Mr. ADAMSON. This section i{s an independent proposition
that requires rules and regulations to be made by the War
Department and makes it a erime if they are violated by the
owner of the dam. There is no contract about it or in it.

Mr. DILLON. If the gentleman will allow me to make a
further suggestion, this is a grant on the part of the Govern-
ment. Now, the grantee is unknown. It is a float, so to
speak; but when the grantee is found and comes up and says,
“1 will comply with these counditions,” then he becomes the
grantee.

Mr. ADAMSON.
section.

My, DILLON. Then you have the grantor and the grantee,
imd you have a contract without any element of criminality
n it

Mr. ADAMSON. We make laws to cover unborn generations.
They do not agree to comply with them; but if they do not,
they are punished,

He does not have to say so under this
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Mr. DILLON. 'This is a contractual relation, but it is not a
contractual relation until the other party is found who will
take up the grantee part of it

Mr. ADAMSON. This does not depend on contractual rela-
tions: it says that when they do not such things as the Secre-
tary of War shall reqnire they shall be convicted.

Mr. DILLON. The Supreme Court of the United States Ide-
cided in the Dartmouth College case tmarm_w,ar years ago that a

anchise or grant of privilege is a contract.
err, .\Lh\'f Mr. Cl?uirman. my friend from South Dakota is
entirely mistaken. :

Mr. COOPER. The “grantee” is in the bill

Mr. MANN. There is no grantee in this bill.

Mr. DILLON. There will be. Let me ask the gentleman
when the party who accepts these conditions comes in, then
have you not your ntee?

Mr. .\m.\'x.r be'.mcertainly. This is not a contract. This is
a provision anthorizing the provisions under which a contract
may be entered into hereafter. First. it may be an act of Con-
gress giving authority to construct a dam. or the authority may
be obtained from the Secretary of War without an act of Con-
gress n certain cases. and this fixes the terms of the contract
when it is entered into: but this section has nothing to de with
the contract. This section is a regulation of commerce. and on
all or any of the navigable streams wherever an obstruction has

-been or is herenfter placed we have the right to require lights
and signals. We have the right to require fishways We do not
get that under a contractual relation at all. We get that under
the power to regulate commerce.

While I was Lelping to bring such bills out of the Committee
on Interstate and Foreign Commerce. we passed a provision
requiring everybody who now or heretofore had a bridge or
other obstruction over or in navignble waters to furnish such
lights as should be authorized by the Lighthouse Bureau and
under penalty of the law. If we shou'd pass this law to-day:
and grant a permit to some one to-morrow, and he should build
a dam the next day. then the next day afrer that we could pass
this eriminal provision of the law as a new law reqniring lights,
We want a criminal provision of the law to make people put
lights and signals up. Suppose there is a great dnm or a grent
bridge and a steamboat runs into it for lack of a light. Tt is
very little satisfzction to say that you can sve the company.
Yonu want to be sble to eonvict for a criminal offense.

AMr. COOPER. Mr. Chairman. when I said the word
“grantee " wns uysed in the bill, I was looking straight at the
bill. and I find the word *“grantee” in line 14 and also in

line 19.
Mr. MANN. I did not doubt that the word * grantee” was in
the bill. I knew that it was.

AMr. COOPER. If the gent'eman did not doubt it, he has a
queer way of expressing his acquieseence in my views. [Laugh-
ter.

)I]r. MANN. 1 did not say the word “grantee"” was not in
the bill.

Mr. COOPER. Because he absolutely contradicted me.
sald the word * grantee " was not in the bill,

Mr. MANXN. Ob. I made no such statement.

Mr. COOPER. Then I ¢an simply shake my hand and look
up #nd say. “ I appeal to the Recorn.”

Mr. MANN. Well, appeal to the Recorn. I shall not change it.

Mr. COOPER. Of course, the gentleman did not mean to say
it, but he spid it.

Mr, HUMPHREYS of Mississippi. He said it all right.

Mr, COOPER. 1 have the statement of the gentleman from
Mississippi, and with him I am a clear majority on this propo-
sition. [Lanughter.]

Alr. Chairman. this provides that the grantee shall be guilty
of n misdemennor. [ have not studied this very elosely. but
could not the grantee in this case be a corporation, I will ask
the gentleman from Georgin?

Mr. ADAMSON. I do not think there is any doubt about that.
It enuld be fined.

Mr. COOPER. But the gentleman from Illinois said it wonld
not smount to very much to collect the money. but that * we
propese to imprison.” How are you going to imprison a corpo-
ration?

Mr. ADAMSON. If the gentleman from Wiseonsin will per-
mit, T snggest also thot the remedy suggested by the gentleman
from Sounth Dakota [Mr. DiLLox] exists anyway by law. If
anyvbody is damaged by violation of this law, a suit can be
bronght.

Mr. COOPER. Yes: but T did not understand the force of the
argmivent of the gentlemn from Illinois [Mr. Marn] that the
mere collection of money would not nmount to anything where
a steamboat, because of the absence of a light, collided with an

He

obstruction in a river. He sald we wanted something more
than the collection of money.

Mr., ADAMSON. 1 unnderstood him to mean a suit for dam-
ages would not be a suffic'ent satisfaction.

Mr. MANN. My, Chairman. I did not say anything abont
“imprisonment.” I do not change my remarks as they are
made to the reporter. 1 did not say the word “ grantee”™ was
not in this bill. and I do not change my remarks, notwithstand-
ing my friend from Wisconsin [Mr. Coozer] and my friend
from Mississippi [Mr. Humpareys]. I said there. was no
grantee in this Dbill. I repeat it for the lenefit of the two
ferggle;‘nen. If they can find a grantee in this bill, I will tuke
t back.

Mr. COOPER. Mr. Chairman, what I said was thnat this was
the language of the bill. I did not say there was not any
grantee. I sald that was the langunage of the bill, The gen-
tleman disputed that statement.

Mr. ADAMSON. Let us have peace.

Mr. DILLON. Mr. Chairmran, 1 would like to ask the gen-
tleman from Illinois a guestion. He says there is no grantee
in this bill. Will there not be a grantee when one is found to
comply with the conditions?

Mr. MAXNN. There will be a grantee, undoubtedly, regulated
gathe provisions of the bill. There can be no dispute about

1

Mr. DILLON. He becomes a grantee when he complies with
the conditions of the bill.

Mr. MANN. Undoubtedly be becomes a grantee.

Mr. DILLON. Does the gentleman think a man should be
declared to be a eriminal when be is without notice of what
the Secretary of War may promulgate in reference to rules
and regulations?

Mr. MANN. I do not think he could be without any notice.

Mr. DILLON. But you are making him a eriminal without
giving him notice.

Mr. MANN. Ob. no; not at all. He will not have any notice
of this bill, except the theoretical notice of the law, but it is
his business to know what signals are required to protect
navigation from the obstructions that he puts in the river, and
{'t h:e does not learn them he takes his chance of punishment
or it.

Mr. ANDERSON. Mr. Chairman, I move to strike out the
last word of the amendment. ;

Mr. ADAMSON. Mr. Chairman, I ask unanimous consent thnt
all debate on this section and amendments end in five minutes.

The CHAIRMAN. The gentlemn from Georgia asks unani-
mous consent that all debate on this section and amendments
thereto close in five minutes. Is there cbjection?

Mr. ANDERSON. Reserving the right to object——

Mr. THOMSON of Illinois. Reserving the right fo object——

Mr. ADAMSON. We have had over half an hour of debate
on this seetion.

Mr. THOMSON of Illincis. T have not had half a minute.

Mr. ANDERSON. Mr. Chairman, I simply want to direct
the attention of the chnirman of th: committee to a situation
which seems to me to exist in both this section and the following
section.

Mr. MANN. Had we not better dispose of this amendment?
Mr. Chairman, T ask for the regular order.

The CHAIRMAN. The regular order is the gentleman from
Minnesota. :

Mr. MANN. No; there is an amendment pending.

The CHAIRMAN. The gentleman from Minnesota moved to
strike out the last word of the amendment, and that gave him
the floor for five minutes.

Mr. MAXNN. I think we ought to dispose of the amendments
one at a time as we get to them. k

Mr. ANDERSON. If the gentleman wants to dispose of the
amendment. I am perfectly willing to withdraw my motion;
but I do not want to be cut off.

Mr. MANN. That will not eut the gentleman off.

T2 CHAIRMAN. Tbe question is on the amendment offered
by the gentleman from South Dnkota.

The guestion wns taken, and the amendment was rejected.

AMr. ANDERSON. Mr. Chairman, I move to strike out the
last word.

Mr. ADAMSON. -Mr. Chairman, can we get an agreement on
this section and «mendments?

AMr. ANDERSON. I shall want but a few minntes. I merely
want to call the attention of the committee to a situation which
exists in both this section and section T.

Mr. ADAMSON. Myr. Chairman. I a8k nnanimous consent that
debnte on this section and all amendments thereto end in 23
minutes.
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The CHATRMAN.
mous consent that all debate on this section and all amendments
thereto close in 25 minutes. Is there objection? [After a
pause.] The Chair hears none.

Mr. ANDERSON. Mr. Chairman, my purpose in rising is to
call the attention of the chairman and other members of the
committee to a situation which arises both under this section
and section 7. In the subsequent section the committee has
changed the language of the existing law which provides that
“ any person who shall fail to comply with the lawfnl order of
the Seeretary of War” te “ any grantee who shall fail or refuse
to comply.” Now, both section 5 and section 7 are penal sec-
tions, and they only apply to the persons who are specifically
designated in them. What I want to direct the attention of the
committee to is this: Under either of those sections would it
be possible to conviet an assignee of a grantee under this act?
He is not mentioned, the bill does not apply to him. The section
is penal, and it would only apply to persons specifically denomi-
nated by the section itself; and it seems to me that the word
“ grantee ” in both of these sections to conform with the general
policy of the law ought to be changed to * person.” The bill
itself defines persons so that it applies to both singular and
plural and includes incorporations, companies, and associations.

Mr. ADAMSON. Has the gentleman noticed the language at
the top of page 10, which reads—
whether by voluntary transfer, judiclal sale, or foreclosure sale or
otherwlise, shall be subject to all the conditions of the approval under
which such rights are held, and also subject to all the provisions and
conditions of this act to the same extent as though such successor or
assign were the original owner hereunder.

Mr. ANDERSON. Well, that may be applicable, so far as
contractural relations are concerned. -

Mr. ADAMSON. It says “the provisions of this bill.”

Mr. ANDERSON. I want to know whether it is applicable to
the penal provisions of the act. 1 confess I am somewhat in
doubt about the proposition myself, and I merely wanted to
direct the attention of the committee to it.

Mr., RAINEY. Mr. Chairman, I desire to offer the following
amendment.

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

After the word “ purposes,” In line 13, of page 7, strike out the
period, insert a comma, and add: * the storage of water back of any
such dam shall not be permitted to be accomplished in such a way as
to Interfere with the natural flow of the waters of the stream In which
such dam is located, but at all hours of the day and night there shall
e permitted to pass throngh or over such dam the ordinary natural
flow of sald stream : Provided, That the interests of navigation require
the entire ordinary flow of said stream in the day and in the night.”

Mr. RAINEY. Mr. Chairman, I ask unanimous consent to
proceed for 10 minutes,

The CHAIRMAN. The gentleman from Illinois asks unani-
mous consent to proceed for 10 minutes. Is there objection?
[After a pause.] The Chair hears none.

Mr. ADAMSON. The agreement included 10 minutes to the
gentleman.

Mr. RAINEY. I thank the gentleman.

Mr. Chairman, this amendment, if adopted, does not interfere
with the storage of water in rivers where storage may be
accomplished without interfering with navigation. This amend-
ment is offered to reach a condition in the Mississippi River
and perhaps in other rivers. At Keokuk the company there
has been permitted by an order of the War Department to store
water at night and to materially stop the flow of the Missis-
sippl River. They did it last year and they are doing it this
year, in order (o enable the company to have more water to use
in the daytime. 'This is desirable. of course, considered from the
standpoint of generating as much power as the river will produce,
but it has at thit point a dlsastrous effect upon navigation. 1
want to read what some officers of steambonts and some stenm-
boat companies navigating this river have to say about this
storage of water. Frequently vessels navigating below the
dam have great difficulty in reaching the dam, especially in
the nighttime. I read from the Waterways Journal, referring
to an article in the Keokuk Gate City. The Waterways Journal
sSAyS:

If the Keokuk Gate City had had a representative with us to go to
bed on the steamer Keokuk on the morning of September 12, 1913, at
3 a. m., he woald have found the boat afloat. On arising at 6 a. m.
the boat was hard aground, as was the Streckfuss Line steamer Du-
bugue. That morning we saw launches out on the river at 3 a. m.,
and at 6.30 a. m, they were high and dry. The writer, manager of the
Waterways Jouornal, will make this affidavit. We will also swear that
the stage of water at Alton, IlL, is also affected by the storage of water
by the power company at night.

Again, I want to read from a letter written by the traffic
manager of the Streckfuss Steamboat Line to me, of recent
date:

The increase and reduction of the flow having caused unusual raising
and lowering of the water level, which at the same time a ]

The gentleman from Georgin asks unani-

carrent in the river in snch way as to give an unusunal speed to the flow
during some honrs of the day and to produce practically a slack-water
channel during other hours.

Our boats have frequently been delayed by reason of this varlation
in the channel, some of them having been left aground at their landings
through sudden fall in the water level.

In one Instance it was necessarf to hold one of our hig 8St. Paul
steamers five hours at the lock until enongh water could be allowed to
pass the dam as to raise the channel below the dam some 18 Inchea.

The E)rlncipnl actoal delays were brought about by the shoal eondi-
tlons at certain tlmes of the day, when the minimum quantity of water
was allowed to pass througih the dam.

As to complaints regarding the method of operating the dam, would
explain that these complaints have borne upon the channel conditions
produced by the operation of the dam, but not upon anything pertaining
to the dam itself,

We discontinued our St. Paul service about two weeks earlier than
?{nt!dputm:l this season, due to the uncertainty of getting throngh the

eokuk distriet without injury or delay to steamers, and because of
these delays having come about with considerable frequency during thoe
month of August, we deemed it unwise to attempt to handle any material
freight business, as the increase draft of vessels so laden seem to assur:
further delays and possibly Injury in the Keokuk vicinity.

We know of no additional boats under construction or contemplation
for use on the upper river through any affect the completion of the dam
may have had upon navigation.

The dam has benefited navigation for a distance of only about 40
miles. Above this it has had absolutely no affect upon the channel,

This com;lmny operates five boats in the district between St. Louis
and St. Paul, and we have not been able this season to find any indica-
tion of benefit by reason of increase to our business in which the Keo-
kuk Dam or power plant could have possibly contributed anything by
warg of betterment.

he completion of the dam will have no effect upon navigation on
the river as regards ecither the volume or the rates for the reason, as-
we already stated, it has so far.influenced the river above by way of
betterment for a distance of 40 miles, and during the past season it
has unquestionably proved a serious interference with pavigation for
approximately a llke distance below Keokuk.

he fact of difficulty or interference with navigation at any point
between 8t. Louls and St. Paul interferes with the traffic over the entire
area, for the reason that in this section of the country business orizi-
nates below Keokuk and is destined for points above Keokuk, or vice
versa, and if a steamer bas difficulty in getting through the channel
to Keokuk, the result is the same as though the river were in that
condition for its entire length.

Your letter does not touch upon the other difficulty at Keokuk, which
gives indication of being one of the most unfavorable and undesirable
conditions bearing upon navigation at Keokuk,

By this we refer to the bridge plers which have been placed across
the channel in the fore bay, between the power house and the lowa
shore at Keokuk.

These plers are most unfortunately arranged and have been in posl-
tion all this seasen, practically withont protection work, and bave
seriously endangered steamers a number of times this season through
their unfortunate location, mainly and partly through the absence of
protection work.

Our steamers have struck these plers seven times, and in each in-
stance narrowly escaped a most serious accident.

We seem this season to have been unable to make these conditions
clear to the proper authorities or to the power company.

This, notwithstanding the fact that we strenuously objected to the
arrangement before navigation opened and subsequent experience dur-
ing the season, seems to have borne out our contentions perfectly.

I read again from a letter written by A. V. Fetter, who
operates a boat on the Mississippi River, as follows:

In our opinion pavigation of the river has not been improved. We
do mot know of any vessels having to walt for a rise of water before
being able to make the locks, Navigation above the dam has been
improved, but below the dam it is more difficult because of the various
stages of water each day.

I read from a letter of recent date written by Bert Edwards,
a river pilot:

I think that holding the water back at might this summer caused
the river between St. Leuis and Eeokuk to be in bad shape, because
the rising and falling caused the channel to fill up; a fall of any
length causes the channel to cut out, but as soon as a rise comes the
channel stops cutting and fills ug._

Always before in low water the channel was very close, but good
except In a few wide places, This summer there was no good channel
below Keokuk except in a few places where the water has always been

deep. .

'l%mre is no question In my mind but what the addition of more tur-
bines and the holding back -of more water will not only Interfere with
but stop all navigation of boats of any size between Keokuk and
8t. Louis when'there is less than 2 feet on the gauges.

I think that the holding back of the water affected the channel down
to the mouth of the Illinois River, 1 am golng by my experience In
former seasons, when the river was as low and lower than this season.
I mean the reading of bridge gauges, not by condition of channel, as
the channel was very bad this summer with the gaoges showing more
water.

1 can not say that I noticed any sudden change in the stage of
water. But our time always got us through the lock before dark, and
the first night out of St. Louis we were too far below to have the
gudden change affect the channel, as I am told it did above,

The difficulties of nuvigation this summer were caused by the chan-
nel being very bad; or, In other words, It did not cut out when the
water fell as in former seasons.

The bridge piers above the lock should be placed so that the dam
span would be in line with the lock.

As the bridge giers are now, also the opening in the ice breaker,
makes it very bad with a big boat or a tow. ou have to come in
headed for the power house and then turn to the right to get into the
lock, and if the wind is blowing off the Iowa shore it is almost im-
possible to keep from striking the power-house wall. The only pro-
tection T have scen on the bridge piers this summer was put there to
pro]thct the plers, not the steamboats, as they offered no protection
to ats.
Yours, respectfully, BeErT EDWARDS,
Pilot Steamer “ 8t, Paul.”
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I read an extract from a letter of {he Interstate Material
Co.—a letter written by Capt. Dipple, of that company—a com-
pany which operates boats on the Mississippi River:

Boats had no difficulty in narigatinﬁ before this improvement was
bronght about by the dam, but they will not be able to navigate below
the dam if the water is held back at night during low-water period.

We appreciate your effort in protecting the river and will be glad to
furnish you any Information that may help you.

Again, I read from a letter of Harry F. Laneaster, pilot of
the steamer Dubuque, written to me:

St. Louis, October 10, 1913,

GENTLEMEN : The question has been brought before me as to the
effect the power dam at Keokuk, lowa, has on the river below Keokuk.

I can say that the water at Keokuk, Iowa, has a fall of 18 or 20
inches during the time the power company holds the water back at night.
I know this to be a fact, as 1 have seen it; and was pilot on the steamer
Dubuque this season for five months; and this steamer made. three
landings a week at Keokuk; and in the morning the steamer Dubuque
had to back for some time to free herself from being aground at that
landing. This has dein.ged steamer each time. :

At times we have landed or tried to land so that we could place the
steamer gangplank on the runway: but this was Impossible to do, be-
canse of the water having lowered so as to cause the gangplank fo come
b6 or 6 feet short of reaching the water's edge.

Albout the power company's bridge above the lock:

This bridge, 1 can say, is one of the worst obsitructions to steam-
boats 1 ever saw on the Mississipp! River, and if this bridge opening
is not straightened or taken out it will cause some great disaster,
loss of life or boat.

This bridge is hard to run at any time, wind or no wind, as these
large boats flank a great deal in that deep and dead water.

If this bridge was In loe with the lock and the opening at the ice
breaker it would he safe for steamboats to run.

Steamer Dubugque damaged her starboard gunard on one of these
piers while she was trying to back through, and 1 kunow that it was
not the fault of the pilot. 1 myself was the pilot on duty, and I took
every precaution I could. but the wind caught me and blew me on to
the Iowa side pier, and the captain and the owners of the Dubugue will
ftate this as the fact.

Yours, truly,
Harry E. LAXCASTER,
: Pilot Steamer “ Dubuque.”

I read from a letter written by C. I Magee, captain of the
steamer Quincy, operating on this part of the river:
STRECKFUS STEAMBOAT LINE, St. Louis, Mo.

GENTLEMEN : Your letter of the 11th received., and In regard to
steamer Quincy being delayed at the entrance to the lock, will say
that we tried three times to enter the lock, but couldn't get over, as
we hit the rocks that were blasted out. We also sonnded and couldn’t
find more than 3 feet.

We then tled up and got Maj. Melgs out and he had the power com-
pany Ufmlubpt the wickets and raised the water 18 inches, and we got
over all right:

Yours, truly,
C. McGER,
Captain Steamer “Quincy.”

Mr., ADAMSON. Mr, Chairman, will the gentleman tell of
the date of that statement?

Mr. RAINEY., That was dated in October last.

Mr. ADAMSON. Have not satisfactory regulations been
adopted and acquiesced in since that?

Mr. RAINEY. I did not understand. it so.

Mr. ADAMSON. That is my impression.

Mr, RAINEY. I understand the storing of the water still
goes o,

Mr. ADAMSON. I am talking about the use and regulation
of the dam so as to provide for the flow of water below.

Mr, RAINEY. I do not understand that there have been any
changes. At any rate, if there have been, there can not be any
objection to this amendment, beeause it seeks to veach only
such storage of water as affects navigation and is advisory in
its character, in order to produce some better regulations here-
after, if water is to be stored at night, than there has been
heretofore.

Now, I have a number of letters from companies operating
on the river, as to the varying tides in the river below the dam
caused by storing the water there in the nighttime, in order
to enable this company to produce 104.000 horsepower, which is
all they cian produce even if permitted to store the way they
have been permitted to store heretofore. That sort of storage,
if it interferes with navigation, onght not to be permitted, nnd
if ti:is i a bill to promote navigation, as the committee insists
it is, then, in connection with the statement in this bill which
comes just abead of thiz amendment, to the effect that the in-
terests of navigation shall be paramonnt, there can be no ob-
jection to an amendment of this character,

The CHAIRMAN. The question is on the amendment.

AMr. STEVENS of Minnesota. Mr. Chairman, the gentleman's
amendment goes to the root of the difficulty which always has
existed and always must exist in the use of dams for water
power, and navigation also, in navigable streams, and if such
an amendment be adopted of course it would completely end
the construetion of any more dams in any navigable streams in
this connlry and destroy those which now are so used.

The situation s this: I have had several years of experience
in such a controversy, as I narrated to the committee the other

day, upon the St. Croix River, between Minnesofa and Wis-
consin, of which the western part is in my district. Every dam
which is constructed in a navigable stream where navigation
exists necessarily impedes the navigation somewhat. Both navi-
gation and power want all the water. Both of them can not
have all the water. There must be, in order that both shall
exist—and both ought to exist in the proper use of a stream—a
proper division. If only one shall exist, a very large part-of
the water resources of that section are wasted, o that it is the
business of the Government, in order to utilize to the utmost the
water resources of that region, to take hold and regulate how
that water ought to be used for the best advantage of the people
and encourage all interests properly in the best use of the water
which is for the public use.

Now, in the St. Croix River we had the same trouble years
ago; both navigation and the power interests wanted to be
first considered. After various hearings the War Department
adopted a set of rules and regulations which have worked fairly
well ever since, navigation being given the preference in the
use of the water. The same condition will necessarily exist at
Keokuk. Of course, the steamboat owners wish to use that
water and go as they please all the time. Naturally, I do not
blame them at all. The power interest wishes to use that
wiater all the time. - Neither of them ean do so. If the geutle-
man's amendment passes, that will eliminate the Keokuk Dam
as a power proposition. If the Keokuk Dam people would have
their way, it almost would wipe out the steamboats unless we
shall be careful. Neither of them ouglt to have their own way.
Both of them should exist and flourish. It is the business of
the Government to decide what ought to be done and cansge them
all to be good and all to prosper, and our committee had that
very situation in mind in framing the present law, where it
provides :

And in the use and n{)eratlon of such navigation facllities the in-
terests of navigation shall be paramount to the uses of such dams by
such grantee for power purposes.

In other words, we provide that in the disposition of the
water the War Department shall give first consideration to the
interests of navigation. Now, we had this same complaint last
winter when the committee went to Keokuk, and we found
the same condition had existed, and we found undoubtedly
that the power company was to blame in doing or allowing
that to be done. We jumped on them just as hard as we knew
how, and we told them that that condition ought to stop and must
stop and that navigation ought to be cared for, and the engi-
neer was informed and the power company was informed and
the steamboat people were informed of the rules by which they
can have the right to have power at such times as may be
deemed reasonable by the Chief of Engineers. We were in-
formed that the situation last fall, of which the gentleman from
Illinois complains, was due in large part to the experiments in
the use of water with a2 new dam, to the clogsing or adjusting
parts of the works, which was necessary then, and would not .
occur agnin. We examined the situation and believed it to be
true and that such difficulties will not occur again to the detri-
ment of navigation.

But if the law places a hard-and-fast rule on the use of
wiater, of course that disposes of the use of the water for
power, and but little power could be generated; so the value of
the plant for that purpose would be destroyed. The result is, we
believe, that this amendment placed by the committee in the
bill would notify the engineers that that water must be con-
served, that it must be utilized to the greatest advantage for
both mnavigation and power, and that navigation should be
paramount, But if we attempt to make a hard-and-fast rule
that the natural flow for navigation must be maintained all the
time, that completely destroys all power.

Now 1 yield to the gentleman from 1llinois.

Mr. RAINEY. I do not think the gentleman understood the
amendment as read. 5

Mr. STEVENS of Minnesota.

Mr. RAINEY.
tleman wishes.

Mr. STEVENS of Minnesota. But I will say to the gentle-
man that the Keokuk Dam is not the only dam in the United
States. Remember that this bill covers all. the dams. The
Whar Department and the Chief of Engineers, with their officers
and civil engineers of ability nud experience on the ground, who
have had experience in that kind of work—and they have it all
over the United States under all sorts of conditions—ecan
adopt rules and regulations to preserve this water to the best
adyvantage of the people better than can he done by an arbitrary
rule laid down by the ITouse.

Mr. ESCH. Mr. Chairman, will the gentleman yield?

Mr, STEVENS of Minnesota. Certainly.

I listened to it earefully.
It seeks to accomplish exaetly what the gen-
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Mr. ESCH. Does not the law now authorize the Secretary
of War to determine and regulate the level of the boom?

Mr. STEVENS of Minnesots. Yes: that was provided in the
first water-power bill that was passed, and we continue it in
this bill. But now we lay down the rule as to preference. 1
believe the preference ought to be given to commerce; and.
fitting in with this situation all over the United States, I think
it would accomplish just exnetly what my friend from Illinois
[Mr. Rainey] desires to accomplish, and yet give some benefit
to the power resonrces.

Trte CHAIRMAN. The question is on ngreeing to the amend-
ment offered by the gentleman from Illinois [Mr. RaiNeY].

The question was taken. snd the amendment was rejected.

Mr. THOMSON of Illinois. Mr. Chairman, I offer an amend-
ment.

The CHAIRMAN, The gentleman from Illinois offers an
amendment, which the Clerk will report.

The Clerk read as follows:

Amend. Png-e 7. by striking out the word “ snch" after the word
*any,” in line 5 of said page, and by inserting, after the word * dam,”
in sald line, the following: ** bullt under the provisions of this act.”

The CHAIRMAN. All debate on this paragraph and amend-
ments thereto has closed.

AMr, THOMSON of Illinois. I beg pardon.
utes.

Mr. ADAMSON. Ttere is fire minutes’ time left.

The CHAIRMAN. Yes. The gentleman from Illinois will
procee:l.

Mr. THOMSON of Illinois. Mr. Chairman, in connection with
the amendment offered by the gentleman from Minmesota [Mr.
AxpeEsoN]. on line 3 it seems to me this amendment shonld
be made. Unless this amendment be made in connection with
the smendment offered by the gentleman from Minnesota and
adopted. the section would read this way:

That the right is hercby reserved to the United States to construct,
maintain, and operate in connection with any dam bunilt In aceordance
with the provisions of this act a suitable lock or locks. booms, sluices,
or any other structures for pavigation purposes and the operation of
navieaticn facilities which shall be constructed as a part of or In con-
nection with such dam.

In other words, the word “such” would seem to limit what
follows to such (dnams as the Government might put a lock in.

Mr. ADAMSON. Mr. Chairman, will the gentleman yleld
there for an interruprion? .

Mr. THOMSON of Illinois. Certainly.

Mr. ADAMSON. Does the gentleman think that the inser-
tion of the amendment of the gentleman from Minnesota
changes the preceding sense or the object to which the word
“such " refers?

Mr. THOMSON of Tllinols. With the amendment of the gen-
fleman from Minnesota. the word “such™ confines what fol-
lows to the dam that the Government might put a lock in.

Mr. ADAMSON. Let me hear the gentleman read it as he has
amended if.

Mr. THOMSON of Tllinois. T read:

That the right is hereby reserved to the TUnited States to econstruct.
maintain, and operate in connection with any dam bullt in aceordnnce
with the provisions of this act a suitable lock or locks. sluices, Looms,
or other siructures for navigation purposes and the operation of nawvi-
gation fncilities which be constructed as a part of or in connec
tion with such dam.

And so on.

Mr. ADAMSON. What do you put in there?

Mr. THOMSON of Illinois. I strike out the word “such”
and put in the words “ built under the provisions of this act”
after the word “ dam.”

Mr. ADAMSON. If you do not strike out the word * such,”
it still will not refer to anything except “ under the provisions
of this act.” Does not the word “ such ” mean the same thing?

Mr. THOMSON of Illinois. No, sir; it does not. The word
“guch.” with the amendment inserted in line 3 by the gentleman
from Minnesota, would seem to relate to the langusge in lines
8. 4, and 5—to such dams as the Government would build a
lock in.

Mr. ADAMSON. You have added in there “in eonnection
with the construction,” and so forth.

Mr. MANN. The amendment offered by the gentleman from
Minnesota says “ any dam built in acecordance with the provi-
gLons of this act.” That is the dam referred to. That is * such "

m.

Mr, THOMSON of Illinols. I do not think so. If I did, I
would not offer my amendment, certainly.

Mr. MANN. * Such dam " must refer to that, because that is
what it is.

Mr. THOMSOXN of INlinois. No. The first words of the sec-
tlon, with the amendment adopted offered by the gentleman
from Minnesota, provide that the Government reserves the

I have five min-

right to build a lock in a dam, and then it goes ahead and says

that *“ the operation of navigation faeilities which shall be con-
structed in any such dam.” namely, the dam that the Govern-
mtil;t dflcideilto ﬁuild a lock in, and so on.

r. NN. How does the gentleman propose to change it?

Afr. THOMSON of Illinois. I propose to change it sogus to
rend “any dam built under the provisions of this act.”

Mr. MANN. I do not think there is any objection to that.

Mr. ADAMSON. 1 do not think it makes any difference.

Mr, THOMSON of Illinois. It removes the possibility of rais-
Ing a question; and at least there is a possibility of contending
that the word *“such™ in there means——

The CHAIRMAN. The question is on agreeing to the amend-
ment offered by the gentleman from Illinols [Mr. THOMSON].

The amendment was agreed to.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

Sec. 6. That the persons con i
dam or apnurtenantpzr accesnoz;“:\(‘:rlig: ﬁnalafl:g:ﬂ:ﬁéeorw?tp; r:éingr:!: -
sions of this act. shall be llable for any damage that may be infiicted
thereby upon private property, either by overflow or otherwise,

\I‘; LIEB. Mr. Chairman, I move to strike out the last
word.

The CHAIRMAN. The gentleman from Indiana moves to
str\fjke o?;:ltshe lMast woril.

AMr. L : r. Chairman. the committee. in its rt, u
the passage of this bill for two rensons. namely : R 20

First and primarily,
wise would ugwr be {a:;a“phr&nnt‘e Eavisnt?:d?ie:;r:gl?'s ::h[:::]m?tt hl';zra-
fﬁﬁ'ﬁ:ﬂ?:;efﬂrgﬁ thhe mu{;es and the progress of the industries cf the
ment of possid.e water power o those streams SIS the develop-

I am opposed to the measnre for two rensons: First. because
it is absolutely hostile to time-honored Democrautic principies,
and, secondly, becuause it does not square with sound, practical
busiuaess methods.

My disagreement with the first reason advanced by the com-
mittee is clear-cut. I do not believe that this bill will. * first
and primarily, promote navigation.” I am firmly couvinced
that that very desirable result will be subordinated. and that
the first and primary effort will be to proniote water power for
private gain. The comumittee’s second premise is in re:lity
uot a premise at all but merely a tail to the first kite. so (hat
the proposition is that of whether or not this bill, if enncted
into law. will or will not have the beneficent effect predicted
by the committee.

Has this House. composed of men of wide experience, for-
gotten that fmmortal doctrine of the father of Democrucy with
which every school child is familiar: * Equal rights to all;
special privileges to none "? This sentiment has been reiterated
by the Democratic Party at every opportunity since its utter-
ance. Witness this paragraph from the platform adopted by
the Democritic Party at Baltimore in 1912:

We insist upon the full exercige of all the powers of the Government,
both State and Natlonal, to protect the pesple from injustive at the
hands of those who seek to make the Giovernment a private asset in
business. There Is no twilight zone between the sstional and State
In which expleiting interests can ttke retuge from both,

I ean not conceive how it would be possible to engineer a more
brazen attempt to create a * twilight zone ™ than in the ease of
this' bill. Why give this specinl privilege to water-power
monopolists at the expense of equal rights to all our citizens,
so that our streams will be made navignble? Oh. shades of
Jefferson. behold the water-power monopolists in the light of
publie benefactors

Under the present policy of river and harbor improvement
rivers are not improved unless the territory through which they
pass is evidently able to originate suflicient traffic to compensnte
for the cost of the improvement. That belng the ense. this bill
seeks to secure the navigability of a stresam which is mani-
festly nnproductive of conmmerce by giving to the water-power
monopolists one of the grentest natural resources of which the
country boasts. The benefits that might be derived from making
a given stream navigable can be pretty fairiy ganged. The loss
through giving away the people’s heritnge can not even be
estimnted. Yet it Is here proposed to make the exchiange. It
is n similar proposition to that of the smnll boy whose pocket-
knife has a broken blade proposing to swap ™ sizht uns=en"
with the boy whose Enife he knows to be in perfect condition,
It is the sile of a birthright for n mess of pottage. [Applanse. ]

I now propose thar if we are to give away our birthright we
find a more worthy vhject for our bounty than the Water Power
Trast. 1If we must make n gift, let it be to rhe people. Let us
improve every navigable strenm at the expense of the penple of
the several States mud then let ns declare the =everal Stutes and
their people the owners of the water power that has been thus
developed The income derived by the Stutes woulid nitimately
compensate for the cost of the improvement. and the people
would still hold title to the water-power right and have the




1914.

CONGRESSIONAL RECORD—HOUSE.

13031

benefit of a vast system- of navigable streams by means of which
to carry on their commerce. If the water-power monopolists
can pay for the cost of making these streams navigable from
revenue derived from the water power, the people can do the
game thing, and in addition keep these great natural resources
for themselves and posterity.

Mr. ADAMSON. Mr. Chairman, will the gentleman permit a
question?

Mr. LIEB, Excuse me for the present. :

The CHAIRMAN. The gentleman declines to yield at this

time,
. Mr. LIEB. I call to Members' attention as a concrete exam-
ple the case of this good city of Washington. A few miles above
the city there is what is known as the Great Falls of the Poto-
mae River. KEvery Member of the House knows the possibility
of that section as to the development of water power, and, fur-
ther, that the Potomaec is only navigable up to thut section.
Under the terms of this bill water-power monopolists can secure
the right to build locks and a dam at or near Great Falls of
such a character as to form a pool that will make that section
of the Potomac navigable. They then have a monopoly of the
water power that might be developed there. This water power
could then be sold in the city of Washington at a considerable
profit. As a result a section of the country which is not largely
productive of commerce would have for the development of its
commerce a navigable stream, but the people would have lost
the water-power right and extended special privileges to the
water-power monopoly.

My proposal is that the Federal Government build that lock
and dam and then give to the government of the Distriet of
Columbia the water power thus created. Let the District gov-
ernment derive whatever profit is to be made from the project.
But the argnment is advanced that the people would be com-
pelled to bear the burden of the cost of construction. That ean
not be gainsaid. But what of lightening those burdens by means
-of the sale of the water power, and so forth? I repeat that on
this basis. if the project should be carried to a conclusion, we
would find here a navigable river, cheaper and better light and
power facilities, and ultimately, through the retention of the
water-power rights in the hands of the people, a lower rate of
taxation. [Applause.]

In my judgment there are innumerable legal and technical
weaknesses in this measure that are of themselves sufficient to
coudemn it, but I base my opposition on broad, economie ground.
I say render unto the people that which is the people's, remain
true to the Democratic faith, and husband for posterity the
priceless heritnge that is theirs. Let us not follow in the foot-
steps of our predecessors by creating a * twilight zone,” where
special privilege can mulet the people unrestrained.

I can not believe that a bill so undemocratic as this will ever
become law during a Democratic administration. Should it
pass this House I predict for it a peaceful end in the Senate,
but should it by mischance reach the Executive, I feel confident
that the great statesman and friend of the people now oecupy-
ing the White House will find expression for a righteons wrath
by exercising his constitutional prerogative of the veto. [Ap-
plause.]

In this connection T desire to quote an article on Waterway
Improvement written by Gen. William H. Bixby, former Chief
of Engineers of the United States Army, for the Engineering
News:

For future development in river transportation it is far more essen-
tial to increase the total mileage for the use of medinm draft vessels
in the United States than it is to secure deeper draft Improvements
along the comparatively short stretches of the ocean and Great Lakes
water fronts. Ideal transportation will not be accomplished until all
rivers and canals may be utilized by vessels drawing from 6 to 9 feet.

The most important function of a river is ils use as a free, or nearly
free, route of transportation, but at the same time the river s ex-
ceedingly useful as a means of water supply for household, municipal,
factory, and farm consumption, as a means of dynamle wer, and as
a means of drainage and sewerage. On the other hand, the river is
detrimental and often dangerous as regards its Eowar to destroy

riparian properties by eroslon, and a source of mixed benefit and danger
from its overflow.

As a general rule, the availability of the river for Irrigation and
ower is greatest in the upper quarter of its length, where navigation
8 Impracticable. The river is usually most dangerous to property in
the upper quarter and lower half; and Its usefulness for dralnage,
sewerage, or refuse removal is greatest in its lower three-quarters.
For direct consumption of its water by people and factories, quantity
and uniformity of flow and purity of water are important features:
for Irrigation purposes the purity usually becomes nonessential; for
power alone the quantity of water, its uniform flow, and height of fall
are important.

Dronghts Injure the nsefulness of the river for alimentation, irrigation,
drainage, and navigation purposes and have but few, if any. redeeming
qualities. Floods, though often causing great damage by nk erosion
and by property destruction, are Fet often of great benefit by reason
of their fortili:.h;ﬁ deposits, which so earich the river bottom lands
that even one good crop in three years will sometimes render the land

profitable to the landowner.
The speecial conditions most favorable to each of the above functions
of a river are so divergent that it is usually impossible to establish any

river improvement without detriment to one or more of such functions.
A reasonable compromise in such matters is all that can be expected.

Under such circumstances Federal conservation and control of water
Interests, as a whole, seems difficult and impracticable, except within
Bublic lands; and State control within State limits, subject only to
‘ederal control of the interests of publle navigation, now seems the
onl{ immediate, and possibly final, solution of the question.

‘hile storage reservolrs for irrigation purposes, for city and factory
use, for navigable canals, or for power on the upper nonnavigable por-
tlons of rivers, are used to a moderate extent throughout Europe, artl-
ficlal reservoirs at river headwaters merely to prevent low-water stages
in the lower navigable river are not in general or extensive use.

The weakest point of any storage-reseivolr system for flood preven-
tion is that the most dangerous and injurlous floods In a river basin are
often produced by heavy rainfall in the middle areas of such basin,
while the reservolrs near the headwaters of the river are too high up
the river to be of use when most needed.

In many European countries, such as Austria-Flungary, the protec-
tlon of property from river overflow Is secured gzemerally by leyees on
each side of the river bank of such height and distance apart that the
space between them js sufficlent to hold as much water as ean fall dur-
ing several days of heavy rainfall in the basin above, the result of such
leyees being practically to form a long, parrow, temporary, and inter-
mittent reservolr, requiring several days to fill or to empiy, along the
full length of the river in the place where most needed. The cost of
such reservoirs between levees being no more than the cost of upstream
reservoirs necessary to produce an equally useful effect,

Such water control by levees for reducing to a minimum the property
damage from floods aznpears to have proved the most satisfactory solu-
tlon up to the present time.

In France, Germany, and Austria the General Government and im-
l)rm'emcnt associations acquire the riparlan properties before commene-
ng or completing the river improvements, by which process the re-
claimed lands become sources of profit to the improvement work and
belp to pay therefor. This practice. so far as legal and practicable,
seems worthy of being followed in the United States, and legislation in
that direction should be enacted or encouraged for all locations.

The ownership of water Emwers on existing streams, while a question
of great importance, is still not at all uniform throughout the various
individual States and, Berhapa, not fully settled in the courts.

Except where the Federal Government is the orizinal owner, as
within the forest reserves under charge of the Department of Agricul-
ture, or on other public lands under charge of the Department of the
Interior, or by special acquisition and act of Congress, the Federal Gov-
ernment has not at present any absolute undisputed ownership of unde-
veloped water powers.

But on all navigable streams and on those which affect navigation
the Federal Governmeut has a limited control of water and water
powers. As a general role, throughout the United States, the public
right to the use of a river for purposes of navigation to the extent
deemed proper by the Federal Government, takes precedence over all
other rights; and the use and control of the water and of its How within
the river takes precedence over other nses and controls.

The reneml am act of June 23, 1910, recognized the fact that the
ownership of power dm‘eloged by dams constructed wholly at private
expense is a matter for control by the individual States and not by the
Federal Government. In accordance with this act, the United States,
through the War Department, is empowered to require the dam owner
to furnish free of cost such water and such locks, log sluices, fishways,
and other auxiliary constructlons as are necessar %n the Interest o
navigation and the fisheries, and the act reserves to the United States
the control of water levels,

What Is most essentlal is not so much the %resent development of
the water power as it 1s such an early action by each State as shall
assure the conservation of all potential water powers In such a way as
to prevent them from bein muno&ollzed by !private parties during
present disuse, and as to make possible at any future day their use to
the fullest extent allowable and to the greatest benefit fo the general
publie.

As levees and dralnage are built Prim:lpally for the reclamation of
farm land and of other private properties ; as irrigation systems are built
principally for the development of farm property and the building up
of communities; and as water powers are developed principally for the
building up of corporations and business concerns concerned mainl
with developments within a single State, it seems very proper that all
these engineer constructions should be regulated, if at all, by State
authority rather than by Federal authority, and that the Federal
Government should intervene only as an advisor or a controller, and
should be an executive only so far as such constructlons reach within
the limits of several States or directly affect the development and pros-
perity of several Btates.

Because of the present gmwlni: probability that the natural resources
of land and water must eventually be handled in some such manner as
above outlined, it is already urgently necessaiy that every State of
the Union, which has not aiready done so, should establish at an early
date an office of State engineer, or its equivalent, to investigate, report
results, advise the State legislature, direct constrnetion operations, and
exercise State control of all work or drainage, irrigation, water-power
construction, and other water utllities within each State, leaving to
the Federal Government the control of only such of these constructions
as concern such rivers and harbors as do not properly come under con-
trol of a single State.

Mr., LINDBERGH. Mr. Chairman, I desire to offer an
amendment,

The CHAIRMAN, The gentleman from Minnesota offers an
amendment which the Clerk will report.

The Clerk read as follows:

Amendment by Mr. LINDBERGIH : |

Page T, line 24, after the word “ works " insert “ and lessees under
section 14 of this aet.,”

Mr. ADAMSON, Will the gentleman yield?

Mr. LINDBERGH. Yes.

Mr. ADAMSON. Did you examine the language at the top of
page 10, where you will see that that provision is already amply
made—
and also subject to all the provisions and conditions of this act to

the same extent as though such snccessor or assign were the original
owner hercunder?
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Mr. LINDBERGH. The gentleman may be correct about
that. but there are six of these Government reservoirs in my
district

Mr. ADAMSON. The purpose of this language is to meet
that.

Mr. LINDBEERGH. And I should like to have the same rule
of damages apply to these who take lenses, as applied to the
owners of the original structures, and if there is any doubt
about it. I should like to have that doubt removed.

Mr, ADAMSON. If the gentleman will notice the language
preceding that—

And any successor or assign of such property or projlect, whoether by
voluntary transfer, judicial sale, or foreclosure sale or otherwise, shall
be sublect to all the conditions of the approval under which such rights
are held.

Mr. LINDBERGH. Where is that?

Mr. ADAMSON. At the top of page 10. It was put in there
for the very purpose for which the gentleman suggests his
amendment.

Mr. LINDRERGH. That spplies to permits to constrnet dams.
I refer to section 14. where there is a provision for the leasing
of the power from the reservoirs. and I have not yet concluded
that *he right to secure damages applies against the people
w Lo secure lease rights under section 14.

AMr. ADAMSON., When the gentleman gets to section 14 he
will find that it also is amply guarded to meet these conditions.
If not. we enn pmend it when we get ro it.

Mr. LINDBERGH. With that understanding, I withdraw the
amendment.

Mr. MANN. I object. I want to be heard on the amendment.

The CHAIRMAN. The gentleman from Illinois objects to
withdrawing the nmendnent.

Mr. MANN., We might as well discuss it now as when we
get to sectiom 14.

The gentleman from Minnesota [Mr. LinpeereH], who has
just sveceeded, with his inflnence, in passing through this
House a bill authorizing homestend entries upon some of the
Innds where the Government bas flowage rights and reserving
the flowage rights to the Government, has now proposed an
amendment which wonld require the Government to pay for
overflowing any of these lands where it has reserved the flow-
age rights. That is in effect the proposition mow pending.
1le gentlemen proposes to make any lessee of the Government
pay for any damage that may be inflicted by overflow or other-
wise. These lessees are lessees of Government projects. In
effect it s the Government itself, because If the lessee has to
pay a certnin amount of damages, of course the lessee will not
pay as much.

Mr. LINDBERGH. I do not ask to have my amendment
apply particularly or alone to those who tnke homesteads on
these Iands: but there are many other people whom this section
will affect. who have lands that may be damaged by the over-
flow. A comparatively small part of the land will be owned by
the people who take homesteads.

AMr. MANN, I believe my friend from Minnesota [Mr. Linp-
BERGH] is going up to make an investigation of some of these
overflow matters. 1 do not doubt that there may be cases where
the Goverment is equitably bound to make reparation for
overflow, if the Government did not bhave the right to overflow
a reservation. in reference to these reservcirs in the gentleman’s
district. But if the Government is under that obligation. the
Government must assume it. It can not pass it on to the lessee
down on the Mississippi River. away below the reservoirs. The
Government must remain under the obiigation, and if there be
any obligation it ought to settle: but where the Government
has reserved the right to overflow there ought not to be any
obligation on the part of the Government. XNow, there is no
object in putting this burden on the lessee, becanse with that
burden imposed the Goverument gets that much less money for
the lease of the power it has reserved or created.

Mr. LINDBEERGH, Does not the gentleman think this section
establighes a rule of damages different from the common law?

Mr. MANN. I do not. I wlil say to the gentleman frankly
that I put this provision, or one like it, into the first law. as a
matter of extra precaution. [ doubt whether the Government
has any jurisdiction over the subject at all.

Mr. STEPHENS of Minnesota. Is there any doubt that it has

ot ?

Mr. MANN. It is perfectly plain that if we give to a grantee
the authority to build a dam, and he injures private property
in a State, under the Stute constitution he must pay for the
damage to the private property.

In most of the States if he takes or injures the property he
The Government has no control over these laws,

is lable for it.

because they are State laws affecting only the personal prop-
erty in the State. But in order that we might put the grantees
on notice that they were obliged to pay for these damages In-
flicted. we put it into the various lnws originally that have been
rassed so thut they would know that we recognize the fact that
they were liable to damages, although I do not think you could
bring a suit under that provision.

AMr. ANDERSON. If I understand what my collengue is after
it is to make the Government liable where it builds reservoirs
in eonnection with the dam and its overflows.

Mr. MANN. Undoubtedly the amendment offered by the gen-
tleman’s colleagre would be effective, because while we have no.
power over damages to private property in a State, we have con-
trol of the question of recovering damages against the United
States or its lessees.

Mr. LINDBERGH. T am not seeking to make it apply to the
Government, but to make it apply to those who acquire the
leases, E

Mr. MANN. That is the same effect; they are the lessces
of the Government property.

The CHAIRMAN. The question is on the amendment offered
by the gentleman from Minnesota.

The question was taken, and the amendment was rejected.

The Clerk read as follows:

Spc. 7. That any grantee who shall fall or refuse to comply with
the lawful order of the Secretary of War, made In accordance with
the provisions of this act, shall deemed guilty of a misdemeanor,
and on convictlon thereof shall be punished by a fine not exceeding
$1.000. and every month such grantee shall remalin in default shall
be deemed 2 new offense and subject such grantee to additional pen-
alties therefor; and in addition to said penalties the Attorney General
may, on request of the Secretary of War, institute proper proceedings
in the district court of the United States in the district in which
such structure or any of its nr:cessor{ works may, in whole or in part,
exist. for the purpose of having such violation stopped by injunction,
mandamus, or other process; and any such district court shall have
Jurisdiction over all such proceedings and shall have the power to make
and enforce all writs, orders. and decrees necessary to compel the
compliance with the requirements of this aet and ﬂvm lawful orders .
of the Secretary of War and the performance of any condition or
stipulation imposed under the provisions of this act: and If the un-
lawful maintenance and of:rn on are shown to be such as shall re.
quire a revocation of all rights and privileges held under authority of
this act, the court may decree such revocation. In case of such a
decree, the court may wind up the business of such grantee conducted
under the rights in question, and may decree the sale of the dam
and all appurtenant property constructed or acquired under authority
of this act, and may ‘lare such dam and accessory works to be
an unreasonable obstruction to navigation snd cause’ thelr removal
at the expense of the grantee owning or controlling the same, except
when the United States has been previously relmbursed for such re-
moval, or may provide for the sale of the dam and all accessory and
appurtenant works construeted under authority of this act for the
forther development of water er, and may make and enforce such
other and further orders and decrees as equity demands: and In case
of such a sale for the furtber development of water power the vendee
shall take the rights and privileges and shall perform the duties which
belonged to the previous grantee. and shall assume such outstanding
obligations and liabilities arising out of the maintenance and opera-
tion of sald dam and accessory works for power purposes as the court
may deem equitable in the premises.

Mr. ANDERSON. Mr. Chairman, I move to sirike out the
word "and.” in line 4, page 9. and insert the word * or.”

The CHAIRMAN. The Clerk-will report the amendment.

The Clerk read as follows:

Page 9, line 4, strike out the word “and " and insert in lien thereof
the word * or.”

Mr. ANDERSON. Mr. Chairman, I think the necessity of
that amendment must be obvious to the committee. I do not
want to take much time.

Mr. ADAMSON. I do not think it is worth debating. The
two propos'tions are coupled with the word “and,” meaning
that they can do either one or both.

Mr. THOMSONX of Illinois. Mr. Chairman, I have an amend-
ment in the way of a substitufe.

The CHAIRMAN. The Clerk will report the amendment by
way of a substitute.

The Clerk read as follows:

Amend. age 9, lines 2, 3.'and 4, by striking out everything after the
n-ort! *and,”. in line 2, down to and including the word *“and.” In
ne 4.

AMr. THOMSON of Illinois. Mr. Chairman, the part that is
stricken out inclndes the word “and ™ that would be changed
under the amendment of the gentleman from Minnesota to the
word “or.,” The lunguage stricken out is as follows:
may decree the sale of the dam and all appurtenant property con-
structed or acquired under authority of this act, and——

Mr. ADAMSON. Why does the gentleman object to that if
the Government ean find a better party to cohduct it?

Mr. THOMSON of Illinois. Because the same proposition
is contained in lines 9, 10, and 311 on page 9. where it says—

or may provide for the sale of the dam and all accessory works con-
structed under authority of this act.
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Mr. ADAMSON. I have been pretty good in regard to the:

gentleman's doubling up language two or three times, We are
not stingy about the use of language.

Mr. THOMSON of Illinois. I would not charge the gentle-
man with being stingy, but I am certain that he does not want
to use the same language two or three times with no purpose.
I wish the gentleman would permit me to read the section be-
ginning at the bottom of page 8 with this language left out:

In case of such a decree, the court may wind up the business of such
gm:tee conducted under the rights in question, and may declare such

m and accessory works to be an unreasonable obstruction to naviga.
tion and cause their removal at the expense of the grantee owning or
controlling the same,

That merely says that in such case he may wind up the busi-
- nmess concern and by decree provide for a removal of the dam,
or he may sell it. The language 1 propose to strike out is left
in the bill almost word for word. I call the gentleman's
attention to the fact that in one place it is in the bill in italics
and in another place in roman. The italics were added after
the other part, and maybe they put in the same language twice
by mistnke.

Mr. ADAMSON. If the gentleman will permit, I will ask the
gentleman from Minnesota to apologize.

Mr., STEVENS of Minnesota. I think the gentleman from
Illinois i8 correct.

The CHAIRMAN. The question is on the amendment offered
by the gentlemsan from Illinois as a substitute.

The amendment to the amendment was agreed to.

The amendment as amended was agreed to.

Mr. ANDERSON. Mr. Chairman, I offer the following
amendment,

The Clerk read as follows:

Tage 8, lines 10 and 11, after the word * penalty,” ‘strike out the
words “ the Attorney (eneral may on request of ™ and Insert the word
“ mny " after “ Secretary of War.”

Mr. ANDERSON, Mr. Chnirman. the pending section changes
in a very vital particular the present law with respect to the
enforcement of the orders of the Secretary of War in connec-
tion with the water power in navigation projects. The present
luw provides that in case of a violation of the lawful order of
the Secretary of War he may cause the removal of the prop-
erty erected under the act. The pending section provides that
he may apply to the Attorney General to institute an action to
cause the enforcement of the order.

1t is perfectly obvious that it is of absolutely no avail for
the Secretary of War to make an order reguiring the grantee
to perform any particnlar act if he has not the power to compel
the enforcement of that order. Under the pending section he
can do absolutely nothing except apply to the Attorney Gen-
ernl to institute the necessary proceedings in mandamus or in-
juncition, whatever it mny be, to compel the enforcement of
his order. because the section reads:

And in addition to the alties, the Attorney General may, on re-
quest of the Secretary of War, Institute proper proceedings in the dis-
trict court of the United States—

And so forth.

Mr. ADAMSON. What is the gentleman’s suggestion?

Mr. ANDERSON. 1 simply propose to strike out the lan-
guage, * the Attorney General may, on reguest of ” and insert
after the words “ the Secretary of War” the word “ may,” so
that it will rend:

In addition to the penalties, the Secretary of War may institute
proper proceedings—

And so forth.

Mr. ADAMSON. He would have to do it through the Attor-
ney General. would be not?

Mr. ANDERRSON. 1 do not think he wonld necessarily, but
even If he did. it is at least mandatory in that event, which it
certainly is not now.

Mr. ADAMSON. I am perfectly willing to substitute the
word “shall ” for the word “ may,” but it means the same thing.

Mr. MANN. Oh, not at all

Mr., ADAMSON. But I do not think we ought to use man-
datory langunge to a Cabinet officer.

Mr. ANDERSON. Of course. as far as I am concerned, I
object to the whole proposition, which changes the enforcement
of the law from an administrative enforcement to a judiciul
enforcement.

Mr. ADAMSON. Does the gentleman imagine that he conld
get up a legitimate section that would dispense with the possi-
bility of litigation?

Mr. ANDERSON. Not at all.

Mr. ADAMSON. You can not deny a citizen of the United
States access to the courthouse. You have to file snit against
him and let him plead. \

Mr. ANDERSON. The present law—and T understand the

:gentleman had something to do with the passage of that law—

provides that the Secretary of War may, upon the refusal of
the persons owning or controlling any such dam, and so forth,

‘to comply with any lawful order, cause the removal of such dam,

accessory works, and so forth.

Mr. ADAMSON. He would have to do it just exactly as we
have expressed here—by a lawsuit.

Mr. ANDERSON. 1 do not think he would at all. TIf is an
administrative proposition. This section changes absolutely the
general policy with respect to the enforcement of these orders
of the Secretary of War. There can not be any question about
that,

Mr. STEVENS of Minnesota, All it changes is the burden.
It does not change going into court at all,

Mr. MANN. Mr. Chairman. I am not sure that T reesll ex-
actly all of the provisions in the original dam law, but my rec-
ollection is that it authorized the Secretary of War to remove
a dasm where the Seeretary thought it wos an ohstruetion to
navigation, if he choose, and it put a penalty upon the obstrue-
tor or the owner of the dam who did not remove it when he was
notified to. and that was the second remsedy. The third remedy
was to authorize the Secretary of War, through the Attorney
General. to go into court through mandamus, injunction. or any
other summary or other kind of proceedings, so that there could
be no rights lost on the part of the Government to remove ob-
structions where they ought to be removed. 'Of course. if the
Secretary of War shounld come in and remove an obstruction
to navigntion illegally, he would be responsible for that act,
and probably the officials under him would be personally re-
spunsible. The Secretary of War would not do that where there
was any possible controversy. There might be cases, however,
where the Secretary of War would direct the officinls to remove
an obstruction to navigation. as he does now. in the case of n
sunken vessel or things of that kind in a river, where he does
not wish to go into court to get authority to do it.

Mr. ADAMSON. Whaut does the gentleman think of the sug-
gestion of the gentleman from Minnesota [Mr. Stevens] that
this merely changes the burden. that under the provision to
which the gentleman refers the grantee himself could go in and
restrain an illegality if it was illegal to do so.

Mr. MANN. The grantee will not come in.

Mr. ADAMSON. The point is that you can not deprive a
man of his rights in court.

Mr. MANN. You can not deprive a man of his rights theo-
retically, but you can sometimes remove his obstruction to
navigation. whether he consents or not. The gentleman from
Minnesota [Mr. AxpErsoN] has suggested in the amendment
that he proposed, as I understand it, to make the statute read
that the Attorney General shall commence the suit.

Mr. ANDERSON. Obh, that was suggested by the gentleman
from Georgia.

Mr, MANN. I understood the gentleman from Minnesota to
suggest that.

Mr. ADAMSON. No; the gentleman from Minnesota wants
to leave it so that the Secretary of War may or shall com-
mence suit without going to the Atterney General.

Mr. MANN. The Secretary of War, of course, can not com-
mence a suit. Suit bas to be commenced by an attorney. The
Secretary of War is not officially an attorney. He might com-
mence a sult, I suppose, if we authorized him to do so by the
Judge Advocnte General, but the suits on behalf of the Govern-
ment of the United States are brought through the district at-
torneys of the United States, and they are under the jurisdie-
tion of the Attorney General. It would be ridiculous, it seems
to me, to say that all over the United States the Secretary of
War should be obliged to send the Judge Advocate General to
commence a suit in any district in the United States, instead of
having the regulsr attorneys attend to those suits. Nor do
you want to say that the Secretary of War *“shall,” because it
will be a constant practice where anything is done at all for
the Secretary of War to refer certnin facts to the Attorney
General with the request that if the facts warrant it the Atror-
ney General shall commence a suit on behalf of the United Stntes,
and it will be the Attorney General, or the Iawyers. who ‘must
determine in the end whether the facts warrant the beginning
of a suit.

The CHAIRMAN, The guestion is on the amendment offered
by the gentleman from Minnesota.

The gquestion was taken, and the amendment was rejected.

The Clerk read as follows:

Brc. 8. That no property or projeet installed and operated under the
provisions or benefits of this act shall be assigned or transferred except
upon the written consent of the Secretary of War, except hy trust deed
or mortgage issued 'for the purpose of Emu:dnx the business of such
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owner, and any successor or assign of such property or project, whether
by voluntary transfer, indieinl sale, or foreclosure sale or otherwise,
shall e suhfect to all the conditions of the approval under which such
rights are held, and also subject to all the provisions and conditions
of this act to the same extent as though such successor or assign were
the original owner hereunder. A

Mr. STEVENS of New Hampshire. Mr. Chairman, T desire
to offer the following amendment.

The CHAIRMAN. The Clerk will report the amendment,

The Clerk read as follows:

Amend, page 9, line 21, after the word * that,” by inserting the words

“ no rights granted under the provisions of this act and.”
- Mr. STEVENS of New Hampshire. Mr, Chairman, this see-
tion is intended to prevent the tramnsfer of property or any
project without the consent of the Secretary of War, and it
should be so nmended as to include not only the property, but
any rights granted under the nct. The grantees have at least
one year in which to begin the actual project. It would be pos-
sible under this section as now written for promoters to get the
franchise under the act and dispose of it, quite a usual proceeil-
ing in the development of water power, and I think that this
ought to be prevented.

Mr. ADAMSON. That is all right.

Mr. STEVENS of Minnesota. If the gentleman will permit
me to ask, does not the word “ project” include rights? Was
not that the intention?

Mr., STEVENS of New Hampshire. I think that was the in-
tention, but the words * install and operate” clearly restrict it
to the actual properiy. z

The question was taken, and the amendment was agreed to.

Mr. THOMSON of Illinois. Mr. Chairman, I desire to offer
an amendment.

The CHAIRMAN, The Clerk will report the amendment.

The Clerk read as follows:

- Amend, page 10, line 2, by Inserting, after the word * project,” the
following : ** or any rights accruing hereunder.”

Mr. THOMSON of Iilinoils. Mr. Chairman, that amendment
is merely following out the amendment’ offered by the gentle-
man from New Hampshire, and if one is adopted the other
ghould be.

The question was taken, and the amendment was agreed to.

The Clerk read as follows:

Bec. 9. That the rights herein granted shall continue for a period of
G0 years from and after the date of the completion of the dam de-
scrl in the original approval, and after the expiration of said 50
years such rights shall continue until compensation has been made to
sald grantee for the falr value of its property, as hereinafter lsrovidod,
or until said rights and privileges are revoked as provided in this act, or
until action by Congress shall bave provided for the disposition of the
project or for extending the consent of Congress and fixing the period
of extension, as well as providing such additional terms and conditions
of consent as Congress may deem wise.

Mr. STEVENS of New Hampshire.
to offer the following amendment.

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

Amend section 9, page 10, by striking out all of said section and
gubstituting In place thereof the following:

“8ec. 9. That the rights granted herein shall continue for a period
of G0 years from and after the date of the original approval unless
gooner revoked or forfelted, as provided for In this get.”

Mr. STEVENS of New Hampshire, Mr. Chairman, this
amendment makes two rather important changes in this section.
The original section provided thiat the 50 years should begin to
run from the date of the completion of the dam. That 1s
changed by the amendment to the date of the original approval.
The date of the completion of any particular dam or project is
necessarily more or less vague. There might be disputes arising
as just when the dam is or is not completed; and it is very
essentinl in fixing the term of any charter that the date and
time from which the charter began to run should be very defi-
nite and possible to ascertain, and therefore it is changed by this
amendment to the date of the original approval. Under section
0 as originally written the charter, though for 50 years, is really
in fact an indefinite charter. It runs for 50 years, or until the
Government shall take the property away, or until Congress
ghall pass some other act, some other law. I believe a charter
granted under this act, which is for 50 years, and a long term,
should be not only definite when it begins, but absolutely defi-
nite when it closes, and the time should be fixed certainly for
the end of the charter. If the Government should not see fit
to take the property over, and If Congress should not have pro-
vided for a disposition of the projeet for extending the consent
of 'Congress or fixing the period of extension, the grantees
wonld then be merely tenants by sufferance, which is really all
the rights they ought to have under such a long-term lense.
‘One other benefit, I think, would be derived from accepting this
amendment. I have no doubt that the rights of the grantees
under this charter will be in many instances a valuable right,

Mr. Chairman, I desire

and the conditions and terms whieh we would fix to-day are
likely to be much more generous to capital than those that would
be fixed 50 years from now. Consequently the grantees under
this act without exception, in my opinion, will desire no further
legislation on the part of Congress. !

They will prefer to have this charter run as long as possibla,
Therefore they will be in a position to obstruct or desire no
legislation by Congress. Baut if their term absolutely expires,
they are merely tenants by sufferance, and in order to get a
definite extension of the rights of a uew charter it will require
aflirmative action by Congress, these interests themselves will
be anxions for action by Congress.

Mr. UNDERWOOD. Will the gentleman allow me to ask him
a question there?

Mr, STEVENS of New Hampshire, Yes.

Mr. UNDERWOOD. My desire in reference to this bill is
entirely on the question of making it sufficiently liberal to get
capital to invest its money. Now, as I understand the gentie-
man's proposed amendment, he proposes to have the grantee's
rights entirely cense at the end of 50 years. Now, the proposi-
tion herein contained is that the grantee can have his rights
taken away from him at the end of 50 years on the happeniug
of an event, to wit, the paying him back of the fair value of his
property. Now, if your provision goes in there and he is re-
quired to get further legislation and there is no provision in
there that the Government at the end of the happening of thig
event should absolutely pay him back his money, do you think
anybody would put their money in there?

Mr. STEVENS of New Hampshire. Yes; I think they would.

My, UNDERWOOD. In view of the faet that he can not
amortize this proposition because of the regnlation of the rate?

Now, it seems to me, if the gentleman will allow me——

Mr. STEVENS of New Hampeshire. Is this on my time or the
gentleman's time?

Mr. UNDERWOOD. T did not propese to talk in the gentle-
man’s time. I just wanted to call that to his attention as a
business proposition.

Mr. STEVENS of New Hampshire., I am willing for the gen-
tleman to proceed, but I did not want it to come out of my time.
If it is my time, I wish to make a suggestion in answer to the
argument. The fact that the charter terminates, and the rights
terminate under the charter, does not of itself, of course, deprive
the corporation of its rights in the property that it has con-
structed and built. If the termination of the charter also for-
feited the rights of the property, I think it is true that no
capital would be put in. As a matter of fact, if this amendment
were adopted, I think there would be no doubt that Congress
would either take the property over or would actually provide
new terms for its extension. And I believe my amendment
would force the adoption of new terms and conditions, and the
gentlemen who have their money in it would be asking for legis-
lation rather than making objections to legislation.

Mr. UNDERWOOD. I do not accord at all with the view
sometimes expressed here that Congresses of the future will
not act in the interests of the people.” I think this Congress
to-day mainly acts in the interests of the people, and I think we
can safely say that Congress in the fuiure is going to do so.

But, if the gentleman’s amendment should be adopted and
the rights of the grantee are cut off absolutely at the end of
50 years, without he comes to Congress to get a further exten-
sion, T take if, then, if his amendment means anything, that the
grantee could no longer operate the dam. Ife might own the
machinery, he might own the plants, but he could not continue
his operation; and that would be worse than confiscation, be-
cause he would be compelled to continue maintenance charges to
protect his property, at the same time not being allowed to use
his property. Now, if it does not mean that, if the gentleman’'s
amendment does not mean that he is going to cease operations,
it does not mean anything more than this bill does, that at the
end of H0 years he can use his property until the Government
takes it away from him. «

Mr. STEVENS of New Hampshire. The tenancy could be
stopped not only by Congress but by the action of the Secretary
of War.

Mr. UNDERWOOD. That can not be done now, provided he
has paid for his property. I take it the only thing in the
world, as this blll stands to-day, at the end of 50 years, that
prevents the Government or somebody designated by the Gov-
ernment from taking the property is the payment of the money.
T think the gentleman will concede that under the terms of this
bill the property cught not to be taken from the grantee until
he has paid back the money according to the terms of the bill
And it seems to me that that would put an unnecessary burden
and an whnecessary equation here. Certainly the gentleman
from New Hampshire would not want to write into this law a
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proposition that at the end of the 50 years would make a man,
although he owned the property, cease to use it until he came
to Congress and got a new permit to use it, swhen he might be
perfectly willing to give it up if the Government wanted him
to do so. provided he got his money.

Mr., STEVENS of New Hampshire. He would be a tenant in
sufferance, and the gentleman just said that Congress would
make wise laws in the future. I think that no doubt Congress
will provide for the extension or renewal of these franchises.
I think they will be more apt to de it, not only if the public
interests demand action, but also the private interests of the
gentlemen who have their money in there.

Mr. UNDERWOOD. I will say to the gentleman this, that
there may be some cases where there is suflicient influence
brought to produce immediate action by Congress. But the
lone -owner of one dnm, who has got one Congressman to look
after his interests, will often knock at the door of the Con-
gress for a remedy. I do not know of anyone who is in a
more hopeless attitude in this House than a man that has a
private elaim bill. I admit that there are many such bills that
onght not to pass. But when there is a just claim a man has
very greant difficulty in getting the attention of the House.

The CHAIRMAN. The time of the gentleman from New
Hampshire has expired.

AMr, UNDERWOOD. Mr. Chairman, T am opposed to the
amendment of the gentleman from New Hampshire.

Now, Mr. Chairman, 1 disagree with some of my brethren on
this bill about the penalties that they are putting on the bill,
but I am really anxious to get as good a bill as we can to -allow
the utilization of the water that is being wasted by going down
these streams. I think that is true conservation, ,

But I do not think that we can afford to put provisions in
this bill that are either so restrictive that no man can use them,
or so indefinite that no man ean risk his property in them.

Now, it seems to me that this clause clearly fixes a fair and
reasonable determination of this grant,  that tlve rights herein
granted shall continue for a period of 50 years”—from when?
From and after the date of the completion of the structure de-
scribed in the original approval; “ and after the expiration of
50 years such right shall continue until compensation has been
made by said grantees for the fair value of the property
herein.”

Now, I take it that the Secretary of War under this bill has
the right to fix the date of the completion of the donm. 1T
think that is fairer than to say the date shall begin with the
original grant. There are some dams that could be built in this
country and completed in one year. Those are the smaller
dams. Possibly they could be completed in two years. But the
great structures. the great developers of horsepower that would
be more beneficial to the country, to the people, and to business
are the structures that take years to complete. I happen to
know of one that is a possibility which will probably cost
$20,000.000, and I have no doubt it will take at least 10 years
to complete its eonstruction.

Now. to say that the 50-year term on such a vast project
should begin at the time the project is put into practieal opera-
tion—a project which perhaps would take 10 years to complete—
would practically limit the term to 40 years; and to say to the
man on a small projeet, * You shall run from the time of the
signing of the contract.” where it takes only one year to build
the dam, would be equivalent to saying that he would have 49
years in which to get something back, and that, it seems to me,
is clearly putting the eart before the horse. The big project
is the one on whieh you ought to regulate the time so as to
get your money back.

I do not believe in the argument that there is not enough
money in this country, that money can not be obtained to re-
eapture these projects. If ‘the owner of a dam earns small
profits and there be not much money in the enterprise, I take
it that at the end of 50 years he will go on, because neither the
Government nor anybody else would want to take it awny from
him, since by doing so you would accomplish nothing if he were
making only a small profit or no profit at all. But if there be

one of these great enterprises that has greatly increased in |
value and there is a good profit in the enterprise, and that is |
shown, I do not think there will be any doubt in the world

but that somebody will come to Congress, if Congress itself

does not want to deal with the people, and say: “T can make
better terms with you; I ean make better terms with the Gov-
ernment than the man who has got it

about that. That is human nature. The desire to get a good

There is no guestion

thing will bring the bidders here, or the desire to get a good
thing will make Cengress put up the money itself in order to!

let the people have the benefit of it.

But I think it would be most injurious, if we want to bnild
these dams, to say to capital: “Although we give you 50 years
and agree to pay back to you the value of your property when
we recapture it at the end of 50 years, you shall cease to use
this dam -until you come back and get the permission of Con-
gress.,” That is practicable, becavee we are the owners of the
property. Do you suppose you could rent a house to a man for
a year, or rvent the ground for a year to build the house on,
or for 10 years, with a contract that if you took it away from
him at the end of 10 years you would pay him a fair value for
the structure, and then provide in the contract that he had to
cense using the house until he came back and made a new
contract with you? Nobody would accept it. He would not
risk his money. Why should you put him out?

In the case of a dum, if you did not want it, why net let him
go along and use it in the interest of the people? He is oper-
ating this dam. What condition would my friends put the
users of that power in? Suppose that dam was being used to
light a town, and at the end of 50 years, by the terms of this
contract, you say. “ Although you own the project you shall
not nse it,” and be has to shut down his dam and say to the
people of that town, “ You can not have any more electricity
to light up your houses and schools and churches until the
consent of Congress is given to use it again.”

Mr. FESS. Mpr. Chairman, will the gentleman yield?

Mr. UNDERWOOD. Certainly.

Mr. FESS, 1Is there anything in the contention ‘that if you
do not begin the period at the time of the approval of the con-
tract rather than at the completion of the project the work
would be expedited?

Mr. UNDERWOOD. There ig8 something in that; ‘but. on the
other hand, there is something on the other side. If all those
dams could be built in the sime length of time., and it wonld
take a short time or a long time—for instance, if we all knew
that we were getting back 10 years of our vse from the hegin-
ning of the project, making it 60 years—that would be one
thing; but the indefiniteness in the time of building makes the
other a fair proposition.

Mr. FERRIS and Mr. LEWIS of Maryland rose.

The CHAIRMAN. The gentleman from Maryland has- been
seeking recognition, and the Chair will recognize him before
recognizing the gentleman from Oklahoma.

Mr. LEWIS of Maryland. Mr. Chairman, I desire to discuss
the amendment as well as the original clause,

Mr. COOPER. Will the gentleman permit one question right
there?

Mr. LEWIS of Maryland. Surely.

Mr. COOPER. While the gentleman is discussing it, will he
please discuss the provision, on page 14, which requires the
doms to be completed within the further time of three years,
making four years altogether?

Mr. LEWIS of Maryland. I shall have to decline to go into
that point.

I quite agree with the statement of the distinguished gentle-

| man from Alabama [Mr. Uxperwoon]. that it is child's play

to pass this bill and seem fo grant privileges under it unless its
terms are sufficiently liberal effectively fto attract private capital.
If we are to proceed aecording to the rules of private finance,
we must respect those rules as much as if we were dealing with
the principles of chemistry itself. I guite agree with the gentle-
man, therefore, on the general proposition which he states. But,
now, with reference to the facts of a 50-year franchise, do the
rules of private finance actually require that this Nation, se
far as its now living component parts are concerned. shall sur-
render irretrievably during a term of half a century control
over the subject matter?

I have not heard the discussions on this point. Perhaps if I
had heard them I should not be in doubt; but I can not help
thinking in that connection that franchises granted by munici-
palities are not frequently of as great a length of time as
50 years, and yet, despite a limitation of 20 or 25 years, the
subject matter is sufficiently attractive to get plenty of capital
Why, sirs, under the laws of Maryland corporations that might
seek the privileges accorded in this bill for a franchise of 50
years would have their own corporate lives blown ount 10 years
before the franchise itself expired, because in Maryland there is
a limitation of corporate charters to 40 years. Perhaps Repre-
sentatives from other States will have other experiences of that
kind to apply to the argument.

I would like to ask the gentleman from Alabama, in view of
the very extensive attention he has given to this subject,
whether he feels assured that tha legislation will be useless
unless a period as long as 50 years is granted for the enjoyment
of the franchise?
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Mr, UNDERWOOD. I will say to the gentleman from Mary-
land that the present law fixes the date at b0 years; and, more
than that, this bill puts into the law of the land what is not
in the law of the land to-day, and that is the right of regulat-
ing the price. Now, that is. what the people of the United States
are interested in. You may say that the price is not going to
be properly regulated. If you say that, why, we might as well
abandon legislation and say that we can not legislate in the in-
terests of the people. But if you admit what I believe will b2
the case—that a reasonable price will be fixed under this lnw—
then the corporation can not amortize its invesfment, becnuse
that regulation will prevent its doing so, in view of the fact that
it is going to be paid the fair value of the property at the end
of its term, and it should not be allowed to do =o.

Then, what are the people interested in—your constituents
and mine? They are primarily interested in but two things, in
my judgment. One is that at the end of a fixed period the Gov-
ernment may again put its hand on the proposition and recon-
struct it. The other is that during the life of that franchise
they may receive the power generated by the plant at a fair
and reasonable rate, and that is all they are interested in, be-
cause if they get their service at a fair price it is a matter of
little concern to them who owns the dam and who controls it.
Now, that being so, both of these propositions are in this bill
without a contest. If the American people can get capital to de-
velop the water power to furnish them light and heat, to create
factories and foundries and employ labor, if they are assured
that at the end of the fixed period they may recapture the
franchise and readjust the conditions, and if during that period
there Is a fair and reasonable regulation of the price by public
authority, I contend that it is not necessary to go further, and
that when you put in your contract, as my friend from New
Hampshire [Mr. STEvENs] would have you do, the proposition
that at the end of 50 years possibly Congress will not for years
afterwards live up to its contract and give you back the fair
value of the property—not of the franchise or good will, but
merely of your property that you put in there—and that you
must sit around and can not use your property while you are
waiting for Congress to take it away from you—it seems to me
that that is absolutely unreasonable.

Mr. LEWIS of Maryland. Will the gentleman yield for a
question ?

Mr. UNDERWOOD. Certainly.

Mr. LEWIS of Maryland. Is it the gentleman’s oplnion that
this law would not be reasonably effective in attracting private
capital to develop the water power if the limit were 30 years
instead of 50 years? :

Mr. UNDERWOOD. 1 do not think it would. I am free to
say that there are cases where it will probably take a small
consideration to create a very great horsepower. You might
invite men in to invest for 30 years or for 20 years, but this
bill is being built for all cases. There are a great many cases
that may be developed where it is of doubtful expediency,
where electric power has no market, where one must create
use for the power before he can get any money out of it. It
takes time to do that. We are not writing the bill for a par-
ticular case. If you had a fall creating a great horsepower
situated close to the city of Baltimore, I can see how yon might
grant a franchise in that instance and have it a valuable propo-
sition lasting only 20 years. But suppose you have it in an
interior county in Alabama. where there is no great city built
to consume the power; where, after you create an immense
horsepower, you must invite eapital and invite people to come
there and consumine it. You must have time to build up your
market. Therefore I say let us be reasonable about this prop-
osition; let us give the opportunity on the average to in-
vite capital to put its money into these projects clearly in the
interest of the American people, if the promise of this bill is
carried out, and reasonable regulation is furnished that will
insure the nsers of that power a fair and reasonable value.

Mr. HUMPHREYS of Mississippi. Will the gentleman yield?

Mr. UNDERWOOD. Yes,

Mr. HUMPHREYS of Mississippi. There is a limitation put
in section 12 of the bill that the dam must be completed within
three years.

AMr. UNDERWOOD. T overlooked that proposition. It was
not in the original bill, but was put in by amendment. I am
not objecting to that, although I think {hat very provision
lmiting the building of a dam to three years will wipe out some
of the Iargest structures of this country.

The CHAIRMAN. The time of the gentleman from Alabama
has expired.

Mr. HUMPHREYS of Mississippi. Mr. Chairman, I ask that
the gentleman’s time be extended two minutes.

AMr. DONOVAN. Mr. Chairman, the gentleman from Mary-
land had the floor. o

The CHAIRMAN. The gentleman from Connecticuf is right,
if he makes that point. The gentleman from Mississippi asks
unanimous consent that the time of the gentleman from Ala-
bama may be extended two minutes. Is there objection?

There was no objection.

Mr. HUMPHREYS of Mississippl. There are a number of
great water-power possibilities in this country that the gentle-
man is familiar with; Muscle Shoals, for instance. That dam
could not possibly be built within three years,

Mr. UNDERWOOD. I agree with the gentleman. I think
this bill would exclude a dam at Muscle Shoals, because it could
not be constructed within three years.

Mr. HUMPHREYS of Mississippi. All authority, however, to
build a dam has to be given by a special act of Congress. and in
such case we would be compelled to provide in the special bill
additional time for such project.

Mr. UNDERWOOD. 1 think so.

AMr. STEVENS of Minnesota. What was the time recom-
mended by the engineers in the report to the Committee on
Rivers and Harbors as to the construction of a dam at Muscle
Shoals, and the term of the grant?

Myr. HUMPHREYS of Mississippi. I do not recollect.

Mr. STEVENS of Minnesota. I think it was 5 to 10 years
for construction, and 100 years for the grant, or it could not
be financed. That report was made after a very careful and
thorough examination by a very able board of engineers, and
President Roosevelt advised a term of 99 years for the Rainy
River Dam.

Mr. UNDERWOOD. T recognize that some of the biggest
dams, like that at Musele Shoals under the report of the engi-
neers of the War Department, could not be built within three
years. I am anxious that the bill should go to the Senate. I
renlize that we will have to face many things, and that the bill
will be largely written in conference, where such things are
taken care of. That is the reason I have not offered nmend-
ments,

Mr. FERRIS. Mr. Chairman, when the length of the term
of G0 years was first suggested to me as an appropriate term, I
thought it was too long. At the beginning of the hearing before
the Public Lands Committee 1 thought it was too long, and I
had intended to offer an amendment to make it shorter, because
the truoth is that hydroelectric power is only 24 years old. It
was born at Ames, Colo, in 1890, when the first project in the
whole world was started. As I say, I thought 50 years was too
long, but upon consultation, and having before us authorities
which we thought were the best, like ex-Secretary Fisher, the
present Secretary Lane, and ex-Forester Gifford Pinchot, who
were all of the opinion that the maximum should be 5O years,
I have become convinced that 50 years as a maximum is the
proper term. It is the maximum. I am not in favor of more.
I want 50 years to be the outside, to be the maximum—I want
it to be the end. I am fearful as I read section 9 that it is much
more. I know that the House wants to get through with this
bill and I am sorry to detain the committee, but to my mind
this is of so much more importance than the question of the
charge for rental that I feel it incumbent on me to say a word.
The section starts out with a 50-year term, but it does not stop
there. Listen to the reading of the provision on page 10, line 12 :

And after the expiration of sald 50 years such rigits shall continue

until compensation has been made to said grantees for the value of
its property as hercinafter provided.

Mr. Chairman, it is fair to say that in time the Federal Gov-
ernment when it has exercised the right to retake or to take
the property at all if a public purpose or interest may be
shown may take it by condemmnation, and this may be done ir-
respective of any recapture section that we may write into the
law. Bo in the last analysis as that language reads, or at least
as I understand it, it is not 50 years, but I fear it is forever,
until the Federal Government comes in and appropriates money
to take it away. 1 do not think the committee ought fo ask
that that be done. Water power as applied to hydroelectric
power is only 24 years old. We are in this bill granting a term
of 50 years. With that additional language we are granting a
much longer term. Why? Because at the end of 50 years
what does Congress have to do? It has to appropriate a sutli-
cient sum of money to buy that plant awd pay the fair value
for it, and that means nothing more nor less than condemnation
proceedings. Does anyone think that the American Congress
at the end of 50 years would appropriate sufficient money to
buy water-power plants and all of the accessory works that go
with them? My thought is that when the 50-year term expires
Congress will do what it offen does—just stand by and lec
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them go on and on, and probably not even fix the conditions
that are due the American people at the expiration of the term.
ihlflr_; UNDERWOOD. Mr. Chairman, will the gentleman
vield?

Mr. FERRIS. Yes,

My, UNDERWOOD, The gentleman has himself introduced
a bill in this House that provides for a 50-year grant and
that at the end of that time if the power is taken away the
resgonable value shall be paid for it. What is the difference
between the * reasonable” and *“ fair" value of it?

Mr. FERRIS, I will deal with that. In the first place, sec-
tion 5 of our bill doesnot say for 50 years. It says for a period
not greater than 50 years, and it leaves it to the Secretary to
say whether or not it shall be even the full term of 50 years;
but at the end of 50 years it provides three things that Congress
can do, First, Congress may take it over, if it wants to,
which it probably will never do; second, Congress can fix new
conditions, and allow the same company to re-lease it under a
new lease or grant, and that is something that Congress ought
to do; and third, Congress can lease it to a third and new party
altogether, which is a thing that it probably might want to do.
Those are the three specific things provided for in sections 5
and 6 of our bill

Mr. HUMPHREYS ‘of Mississippi. Mr. Chairman, will the
gentleman yield?

Mr. FERRIS. Let me first reply to the gentleman from Ala-
bama. Mr. Chairman, the gentleman from Alabama [Mr. UN-
pERWOOD] suggests to this House and seems to think that at the
expiration of 60 years a standstill would come, whereby havoe
and disaster would come to the water-power company. No one
favors that. I think no such thing would or could happen. If
I thought that he was right in that contention, I would stand
with him immediately and continue to stand with him. But he
is not right about that. What will happen at the end of 50
years or before the end of 50 years? The water-power com-
panies will come to Congress, or to the Secretary of War, or
to the body that has control of the matter at that time and
secure an additional franchise or extension of the franchise.
The reason and the advisability of having that provided for is
so that Congress or anyone may then apply the safeguards;
may then apply the regulations that in the light of the experi-
ence of 50 years we will know should be applied.

Is there snyone here who knows what the growth and de-
velopment of water power will be in 50 years? It is only
24 years old to-day. Its uses multiply with the close of each
day. We light our cities with it and our homes. We heat our
homes with it and we cook our food with it; run our street
cars; run our rallroads, our sewing machines, our eleectric
fang; run our vehicles and do every conceivable thing with
it when it is yet an infant only 24 years old. Who knows
what we will use it for at the expiration of 74 years, the age
it will be plus the 50-year term provided for herein. For that
reason I greatly hope that this House may pause for a mo-
ment and look at section 9, and I greatly hope that the chair-
man of the committee and the leader of the House [Mr. UNDER-
woop] may both pause for a moment and see to it that instead
of granting a 50-year term we do not grant a much longer term.

Mr. HUMPHREYS of Mississippl. The gentleman recalls
that this bill requires that the rates and prices are subject to
regnlation and change every 10 years,

Mr. FERRIS. Oh, no.

Mr. HUMPHREYS of Mississippl. Oh, yes; according to
the amendment that has been adopted.

Mr, FERRIS. That is true only as to the charge. The
Sherley amendment provides that we may regulate it at the
end of 20 years, and every 10 years thereafter. That refers
to the charge and none of the other regulations. That may
bring about the very thing that the gentleman from Alabama
fears it will—mamely, scare away eapital, but I believe that 50
years is enough. I do not believe there ought to be any en-
tangling threads or alliances that will let the water-power
concern continue to hold it after the 50 years have passed. It
is 80 easy to contend that Congress intended that their rights
be perpetual we can scarcely be too careful about what we
do. Fifty years Is a good, long franchise. It is a franchise
that will run beyond the lives of most, if not all, of us here
to«dny. I repeat we can not be too careful.

Mr. HUMPHREYS of Mississippi. The gentleman provides
in Lis bill that at the expiration of 50 years there ure three
things whicii may be done. One is a lease may be granted to
another party and other parties than the one originally granted.

Mr. FERRIS. That is one of the things; yes, sir,

Mr. HUMPHREYS of Mississippi. Now, what becomes of
the property of the original grantee? :
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Mr. FERRIS. We provide for that and it is a role that
ought to be laid down—— ;

Mr. HUMPHREYS of Mississippi. What is it?

Mr, FERRIS. We provide that we pay the actual cost for
all the property that is nonperishable in character—land, water
rights, and anything that will not perigsh by age and nse—and
we provide for the fair value for that which is perishable in
character, such as machinery, buildings, and so forth. Now. let
me proceed further. Both of those provisions are in the in-
terest of the public as distingnished from being in the iuterest
of the power companies.

Mr, HUMPHREYS of Mississippi.
for a question there?

Mr. FERRIS. Let me finish this. Both are in the interest
of the public.. First, because if we get the land back and the
nonperishable stuff back at actual cost the public gets the beue-
fit of the growth and increase of the value under the 50-year
provision instead of the water-power company; and on the
other hand, when we take the perishable property back, such as
the buildings, houses, and machinery, which may deecay or rust
away, we get that at the depreciated value which is the fair
value in the interest of the public, because that property is more
apt to depreciate than to go up and we give the fair value when
we take it over. Does that answer the gentleman? Is not that
in the public interest? Is not that what we ought to do?

Mr. HUMPHREYS of Mississippl. Yes.

Mr. UNDERWOOD. I have just referred to the gentleman's
bill and I find no language in section 5 that sustains the state-
ment the gentleman made a moment ago.

Mr. FERRIS. Will the gentleman let me take the copy for
just a moment?

Mr. UNDERWOOD. Certainly.

The CHAIRMAN. The time of the gentleman has expired.

Mr. FERRIS. Mr. Chairman, may I have two or three min-
utes more?

The CHAIRMAN. Is there objection to the gentleman from
Oklahoma proceeding for five minutes? [After a pause.] The
Chair hears none.

Mr. UNDERWOOD.
to the House.

Mr. FERRIS. I will be glad to do so, and this section——

Mr. UNDERWOOD. That is the section about recapture.

Mr. FERRIS. I will be glad to read it to the House. Section
b of the bill reported by our committee, and I desire Meinbers
of the House not to think there is anything antagonistic be-
tween the committee, because there is not. These bills are not
in conflict over subject matter. One of them deals with the
navigable waters of the United States and the other bill has
reference to the nonnavigable waters on public lands. There
is no navigation in my State, and there is not a bit of water
power in my State, so I have no interest in that.

Mr. UNDERWOOD. I do not think there is any conflict be-
tween the two bills. Neither charges anything whatever for
the good will or franchise. Now, the bill of the gentleman pro-
vides that the land on which the house is built, the land ae-
quired, which is small, shall be repurchased at the actual cost,
and that for the balance of the property a reasonable price
shall be paid. This bill simply provides there shall be nothing
paid for franchise or good will and the fair value of the prop-
erty. Now, that is the only distinction. But if the gentleman
will read section 5 of his bill he will see that he makes a con-
dition precedent to the Government taking up the franchise that
it shall be paid for.

Mr. FERRIS. I will read the section so that we ecan under-
stand it.

Mr. COOPER. Mr. Chairman, will the gentleman yield?

Mr. FERRIS. I will

Mr. COOPER. The gentleman from Alabama has just said
there is no conflict between the bill reported by the Public
Lands Committee and the bill reported by the Committee on
Interstate and Foreign Commerce. The reason is because the
subjeet matter is different.

Mr. FERRIS. That is what I intended to say.

Mr. COOPER. It is very important it should be put in there,
because a reader of the debates would not so understand it.

Mr. FERRIS. I thought I had already stated that these two
bills dealt with a different subject matter, and hence, so far as
the subject matter is concerned, I think there is no confiict.

Mr. ADAMSON. The gentleman has stated that before.

Mr. FERRIS. The gentleman from Alabama suggested I read
section b, and I will read it:

Sec. 6. That u?on not less than three years’ .notlce prior to the
expiration of any lease under this act the United States shall have the
right to tanke over the properties which are dependent, in whole or In

Will the gentleman yield

I ask the gentleman to read section 5

part, for their usefulness on the continuance of the lease herein pro-
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vided for, and which may have beem ncquired bg:n{ lessee acting noder

the provisions of this act, n condition that it shall pay, before

taking possession, first, the acinal costs of rights of way, water rights, |

lands, and Interests therein purchased and used by the lessee in the

generation. and distribution of electrical energy under the lease, and,

second. the reazonable value of all other property taken over— i
I think that is what I said—

including structures and fixtures acquired, erected, or placed the
lands and included in the generation or distribution ]pf:m. and which
are dependent as hereinabove set forth, such reasonable value to be de- |

termined by mutual agreement between the Secretary of the Interior

and the lessee, and, in case they can not , by proceedings instituted
in the United States circuit court for that pun : Provided, That
such reasonable value shall not inelude or be affected by the value of

the franchise or moed will or profits to be earned on pending coutracts

or uny other intangible element.

And I make no point of that. f

Mr. UNDERWOOD. The gentleman has read as far as I
wanted him to go, beeause the question as to whether it should
be reasonable value or fair value is a question that comes in
section 10 of this bill, and is not involved. But the question, I
=aid, wus in the first bill. and there is a conditivn precedent
that the property should be paid for in section 5.

Mr. FRIXRIS. Let me proceed just a monient further. Sec-|
tion 6 was the thing that the gentleman thinks the bill does.
not do. Section 6 does the precise thing I said it did. i

Mr. ONDERWOOD. Let me call your attention to your own
bill just a moment. It was the propesition 1 was calling the
gentleman’s attention to:

S8&c. 5. That upon not less than three years' notlee prior to the ex-
piration of any lease under this act the United States shall have the
vight to take over the properties which are dependent, in whole or in
part, for their usefulness on the ccutinuance of the lease herein pro- |
vided for, and which may have been aecquired ?ﬁam{ lessee acting |
under the provisions of this aect, upon condition t it shall pay, be- .
fore taking possession—

And so forth.

That is what T said. The gentleman writes in a bill here a |
condition precedent that the Government must pay a reasonable
price for the property. He proposes to support the gentleman
from New Hampshire, and he says that you can destroy the
property by its nonusage and you can make the man who took |
it wait until he gets consent to mse it. Now, your very bill|
provides as a precedent, no matier what you do afterwards—and
1 admit you do provide for other conditions—a condition prece- !
dent that the Government must pay for the property, And that
is right. You were right to put it in there.

Mr. FERRIS. Now, Mr. Chairman, I did lay down two
propositions in my first speech. I will now refer directly to
the gentleman. I first say that we provide actual cost for non-
perishable property and a fair value for all perishable prop-
erty. I also assert this to be the proper rule in the interest of
the public.

Mr. MADDEN. Will the genfleman yield right there? I
wanted to know what the gentleman means by actual cost?

Mr. FERRIS. Actnal cost to the power people at the time
of purchase,

Mr. MADDEN. You do not say so.

Mr. FERRIS. There is no guestion about it, as you will find
if you read the bill, Section 5 does not say precisely what I
maid it did, but it was my error in stating it was section 5. 1
sghould Lave stated it was sections 6 and 6. Sections 5 and 6
do the exact things that I stated the bill did. Tet me read that:

8gc. 6. That In the event the United States does not exercise its
right to take over, maintain, and operate the properties as provided In
gection 5 hereof, or does not renew the lease to the original lessee u
such terms and conditlons and for such periods as may be authorm
under the then existing applicable laws, the Secretary of the Interior
is authorized, upon the expiration of any leasé under this act, to lease
the propertics of the original lessee to a new lessee upon such terms,
under such eonditions, and for such periods as applicable laws may
then anthorize, and upon the further condition that the new lessee shall
pay for the properties as provided in section 5 of this act,

. Mr. CNDERWOOD. The gentleman is getting away from the
proposition.

Mr. FERRIIS. No: I am not. I am right on the guestion.

Mr. UNDERWOOD. If you want the Government to, lease
it to somebody else, that is a different question. But the ques-
tion involved here is whether you ean start the machinery be-
fore the Government pays for it, and in your own bill you pro-
vide as a condition precedent that it shall be paid for before
the machinery stops.

Mr. FERRIS. The leader of the House is so much more
able as a debater that I hope he will let me go on. I assert
that section 5 does precisely what 1 said it did in the first in-
stance, provides for the nonperishable property at actual cost
and the other at fair value, and I again assert that both are in
the interests of the public. And I now assert, as I should have

dcne before, but I did not have the bill before me. that that
section authorizes the Government—to do what? Three sepa-

| committee is ready.

rate and distinet things. I agsert that wnder its ferms the Gov-
ernment can take it itself if it desires to do so. I assert that in
all probability it svill not do that, aithough many munieipalities
may want to do so. Second, we authorize the Government te
re-lease it on new conditions to the first grantee. “Third, it au-
thorizes the Government to take it away entirely and let it go
to a pew man or a new company if that first company fails te
do its full duty. In this instance the Federal Government and
the public interests have three definite alternatives, whereas
under the section as written yeu can <o but ene thing, and that
is that the Federal Government appropriate enongh money to
pay for the property and take it over, a thing that they will
probably never do.

Mr. LEWIS of Maryland. I want te ask you if nnder the
terms of this act a municipality would have the power to con-
demn the property privileges? Would they have the right to do
so nunder the license conferred by this act?

Mr. FERRIS. I do not think so. The chairman of the com-
mittee having this bill in charge would be much better authority
than I on that subject.

The CHAIRMAN. The time of the gentleman from Okla-
homa has expired. All time has expired on this amendment.

Mr. DONOVAN. Mr. Chalrman——

The CHAIRMAN. The gentleman from Georgia [Mr. Apam-
soN] has the fioor.

Mr. ADAMSON. Mr. Chairman, I am ready to vote if the
I do not want to cut off the gentleman
from Connecticut [Mr. Doxovax].

Mr. DONOVAN. Mr. Chairman, I move to strike out the
last word.

Mr. STEVENS of Minnesota, I think there are some things
that should be stated before a vete is faken.

Mr. ADAMSON. I wanted to ask the gentleman from Okla-
homa a question or two if I could get a minute, and then I want
the gentleman from Cennecticnt [Mr. DowNovan] recognized
and the gentleman from Minnesota [Mr. STEVENS] recognizei.

Mr. FERRIS. If I can answer the guestion, 1 will.

Mr. ADAMSON. I think you recognize, from your remarks,
that the Secretary of War may do just what yonr bill provides,
elect some other person te take the property.

Mr. FERRIS. If that be true. and I do mot think it is, it
should be modified. Section 9 provides that the Gevermment
can do but one thing. 1 thought if that language does appear
elsewhere undoubtedly this section should be amended.

Mr. ADAMSON. In reality there are not two substantial
differences in the provisions of the two bills,

Mr. STEVENS of New Hampshire. Mr. Chairman, will the
gentleman yield?

Mr. ADAMSON. Yes; I yield to my friend from New Hamp-
ghire. But I want to ask the gentleman from Oklahoma [Mr.
Feeris] or the gentleman from New Hampshire—either one of
them—a question first,

Mr. FERRIS. I will yield to the abler of the two.

Mr. ADAMSOXN. 1 have heard you gentlemen, as I heard the
gentleman from Kentucky [Mr. Ssertey], talk about the inertia
of Congress. I understand that you propose that the rights of
the parties shall absolutely lapse at the end of 50 years. The
enterprise 1s to go out of business, and it will have nothing at
the end of that term. Now, suppose Congress takes the property
over. That is confiscation.

Mr. FERRIS. The owner of the dam ecan do precisely what
the street-car franchiseesdo. We do not grant an indefinite fran-
chase to a street-car company. We grant a franchise for a cer-
tain period of time. Nobody assumes that they have to tear up
their tracks when the term is out. They simply must come back
and submit to the new conditions that are imposed.

Mr. ADAMSON. We have it provided in the bill that Con-
gress shall have the right at the end of 50 years to make new
terms and conditions. If you can not trust Congress, I do not
know whom you can trast. .

AMr. UNDERWOOD. They sould say that at the end of 5D
yeurs you must stop the wheels.

Mr. ADAMSON. * Yes; you say that at the end of 50 years
the lights must go out, and the cars that are run by electricity
must stop, and the plant must cease operations, becnuse if the
man’s property is confiscated he will not keep it in repair, and
for 10 years before the expiration of the period he will not keep
it in repair; and unntil the gentleman from Oklahoma and the
gentleman from New Hampshire can answer me clearly and
reasonably and assure me that some provision will be provided
or made to prevent this contingency, I can not see any merit
in their reasoning.

Mr. FERRIS. Mr. Chairman, will the gentleman yield right

there?
Mr. ADAMSON, Certainly.
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Mr. FERRIS. Every word that the gentleman says is in sup-
port of a perpetual grant, to the end that there may be no
difficulty in the exercise of this permit. The gentleman ought
to know that there is no more difficulty in making new negotia-
tions at the end of 50 years than there would be at the end of
100 years.

Mr. ADAMSON. The gentleman from Oklahoma knows that
I do not favor a perpetual grant. 1 have announced many
times that I do not favor a perpetual grant. This provision is
written in harmony with his own bill, with one provision in ad-
dition to that in his bill, covering the use of dams on the public
domain. What I want to see is that it is made definite and
certunin enough, o that a man's property will not be cut off at
the end of 50 years, so as to induce him to build the dam. If
Congress should fail to renew the consent and provide addi-
tional conditions, of course the fellow has got to pull up and
leave, and leave his property there. Now, instead of answering
that, the gentleman from Oklahoma states that I am in favor
of a perpetual grant.

Mr. FERRIS. I did not say that.

Mr. ADAMSON. You say that my argoment sustains that
position. My argument is in favor of allowing the other side to
know what his rights will be at the end of 50 years, so that we
can persuade him to build the dam.

Mr, STEVENS of Minnesota. Will the gentleman allow me
one sentence, to make an argument?

Mr. ADAMSON. The gentleman from Minnesota can get all
the time he wants.

Mr. STEVENS of Minnesota. If such conditions as the gen-
ileman states will ever happen, if this amendment be adopted,
new legislation will be enacted for the proper extension of the
franchise, and this will enforce it.

The CHAIRMAN. The time of the gentleman from Georgia
has expired.

Mr. STEVENS of Minnesota. Mr. Chairman, there are two
matters which the committee should have clearly in mind before
it votes on the amendment offered by the gentleman from New
Hampshire [Mr. Stevexs]. The first is that a proposition of
this kind of any importance can not get under way to do a
profitable business for a term of years. The gentleman from
Alabama [Mr, UxpeErwoob] showed that every watar-power proj-
ect requires some time in which to fairly start its business. It
needs to be organized and worked up, which requires time and
money. Some of them require 10 years before they can get
fairly on their feet. Any man with any sense in constructing a
dam costing two or three million dollars will try to have it
finished as soon as he possibly can, because the expense of in-
terest and fixed overhead charges is running, and he can get no
returns until the dam shall be finishad. So that it is safe to
assume that the dam will be finished by the owner as soon as
possible.

Now, at the end of 50 years what will happen under this
bill? Just what the gentleman from Oklahoma [Mr. Ferris]
stated would happen under the terms of his bill. If you will
examine page 10, you will find that Congress has the option of
doing three things: First, of taking the property for public
use at a fair value; second, to allow it to be taken by any
person authorized by Congress, turning it over to anybody else
who can handle it better, also for a fair value; and, third, by
making terms, as Congress may deem wise, as provided by
lines 18, 19, and 20, exactly as the gentleman from Oklahoma
contends is the case under his bill. In the franchises in
Massachusetts and New Hampshire there is an indeterminate
term, subject to practically the same conditions provided here.
That is exactly what we try to do—to grant a fair, definite,
fixed term, and then an indeterminate term, subject to recall or
change on a year's notice.

Mr. STEVENS of New Hampshire.
gentleman yield?

Mr. STEVENS of Minnesota. I can not yield now. That is
exactly what we wish to do. We have, first, a fixed term, and
then Congress can do as it pleases, as stated by the gentleman
from Oklahoma [Mr. Frrris] in his bill, so that the Govern-
ment and the people served by it can enjoy all the benefits ac-
cruing from the operation of this franchise. Otherwise the
property used under franchise will run down and deteriorate
and the people can not get the service, and the water resources
of the region will not be developed and adequately used. Re-
member, the people have a right to good service, sure service,
as well as low prices, and they can not get them with a plant
running down toward the end of its term.

. Now, what do you plan shall happen at the end of 50 years?

Right now in this House there are several measures pending
to extend the time for finishing dams already commenced. No-
body can tell when Congress will act upon matters of that kind.

Mr. Chairman, will the

They may never be acted mwpon, and the owners who began in
good faith may be ruined by our delay and nonaection. I in-
stanced the other day in the general debate the fact that we
from Minneapolis and St. Paul have been trying for three years
to induce Congress to act npon the disposal of the power of one
of its Government dams between our cities.

Nobody ean tell or prophesy what Congress will do in a
matter of this kind, or when it will act, though I have urged
it in and out of season. The power will be wasted, fair under-
standing will be violated, and plans in larger public improve-
ments will be frusirated. Remember these are matters actually
before you right now in which these losses are heing suffered.
Why can you assume a better condition at any time hereafter?
A prudent man will not. None of you dare to fairly ussume
any improvement, for the very good reason that we are unfitted
by our pressure of business to deal with the details of such
matters. These must be left to our administration officials if
we desire efficient public service. That condition is always
possibly to be expected. It will grow worse instead of better
with the increased pressure of our business. No one ean fore-
see; and it seems to me if we compel Congress to act affirma-
tively at any fixed time in the future, these projects are almnost
sure to fail on that account, .

We onght to provide that the projects shall continue under
proper regulations, that proper service and prices shall con-
tinue, and then give Congress the right, or give some official
of the Government the right, to interfere at any time on proper
notice, under proper conditions, to protect the interests of the
public. Remember, too, that if you fix a limited term without
a definite arrangement for the value of the property, at its
termination the property must be amortized or paid for dur-
ing such term. That will compel high rates and possibly in-
adequate service to the people. The rates must be inordinately
high to pay for the property. Then it would be a gamble as
to how much could be saved for the owners. That is not the
proper way to handle the matter. Make long, sure terms, with
low rates, regulated by public authority, partial amortization,
with good service, That is the best practice. Now I yield to
my friend from Maryland. -

Mr. LEWIS of Muaryland. I want to ask the gentleman if
he does not think it desirable that the cities of the country, on
proper occasion, should have the legal power to condemn these
plants for their own use?

Mr. STEVENS of Minnesota. We have no constitutional au-
thority to do that under this bill or any other bill. We could
not do it though we considered something similar. We ecan
discuss that when we come to section 14, but we could not do
it in any other way.

Mr. LEWIS of Maryland. I want to suggest that we ought
to take care of that feature of it.

Mr. STEVENS of Minnesota. I doubt whether we have the
constitutional power to do it. The States can attend to that
themselves, subject to our sovereign and paramount rights of
navigation.

Mr. LEWIS of Maryland. If this Congress can make a grant
to a private grantee, then in making that grant can it not write
into it as a part of it the condition that the State's sovereign
privileze of condemnation shall be extended to everything
covered by the Federal license?

Mr. STEVENS of Minnesota. We can not extend the au-
thority of the State, nor can we take it away, and we do not
need to, for the State has autheority to protect her own in-
terests and citizens and do what the gentleman desires, sub-
ject to the rights of commerce,

Mr. ADAMSON. If the gentleman will yield, I will state that
I submitted that question to the Attorney General, and he held
in a letter to me that the States already had the authority to
provide for condemnation, and that it is not a Federal funection
at all connected with this bill.

Mr. STEVENS of Minnesota. The States have the right to
make terms as to what shall be done as to the use of the water
in navigable streams, subject always to the natural rights as
to commerce, and they can make that provision if they please.
Congress has no right to fix conditions for the use of the States’
power of eminent domain in a matter of this kind.

Mr. LEWIS of Maryland. Why can we not put it in as a
condition. when we put property under a Federal license?

Mr. STEVENS of Minnesota. We could not make use of the
States’ power as a part of gur contract, and it is unnecessary,
as the way I have suggested is easier and surer, and enables the
States and their various subdivisions to get exactly what they
want if they go at it properly.

Mr. DONOVAN. My, Chairman, I offer the pro forma amend-
ment. I think the committee ought to know the value of a
plant of this character. If people in Alabama pay 12 cents per
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kilowatt hour for the product of a plant of this character. it is
a wvery valuable franchise. A few dnys ago, during the debate
here, I asked a member of the committee about the prices paid
for electricity by consumers. There has been no answer. He
stated that he would publish it in his speech and put it in the
Rrcorp.

AMr. STEVENS-of Minnesota. I shall do so as soon as I
can get the time,

Mr. DONOVAN. How are we going to vote intelligently with-
ont this information? Most of us are jurymen in this matter.
We know little or nothing about it. From what little informa-
tion I ean getf, 1 believe that 12 or 16 cents per kilowaft hour
is sn extraordinary price. The gentlemen who appeared before
the committee mentioned 50 wyears as the proposed life of the
franchise, and from the evidence it would seem that this com-
mittee is more generoms than the promoters themselves sug-
gested. The two gentlemen who appeared before the committee
giving information are speculators in that line, 8o far as I can
find out, they get two or three times as much out of the public
for their preduct as other like concerns get out of the people

Now, if this bill and this report are based on that evidence,
it is surely for the purpose of assisting a corps of promoters and
financiers who are not going to have any actual money in this
enterprise.  We have in South Norwalk, Conn., a plant of this
character that has no water to create power. The coal and eil
which create the power have to be brought several hundred
miles. That plant was started by a municipal government, and
to-day it is paid for. It sells its power to its customers for
8 cents per kilowatt hour, and they sell to the little store-
keeper and the little householder—the men who live in the
small houses—for b and 6 cents per kilowatt hour.

Now, this great committee, and it is an intelligent committee,
seems to have forgotten or has not thought thut the customers
in this country are the ones to be considered. They shounld
have said, “Are we giving something to our people so that they
are going to get power for light, power for the factury, at a
lower rate than they are getting anywhere else?” That does
not seem to have been in their minds. If you take pains to
look at the report. you will see that 30 or 40 companies refuse
to do ceriain things on certain work, but you will not find a
single line as to the cost of electrieity or as te its being deliv-
ered as power at any particular rate.

The truth is that while we are a government of the people
and for the people, you have to go across the line to Cana-
dian territory. under a monarchy, to find a place where the
people are safeguarded and all these things sold to its people
at a lower rate than we sell in this country. It would seem.
Mr. Chairman, as if our great statesmen have nothing in mind
exeept earing for the great and protecting the strong.

Fifty years is the testimony before the committee, but I ad-
mit that later on they asked for more st the prompting and
suggestion of the chairman. When the gentleman from Ten-
nessee asked the gentlemen about creating a trust or combina-
tion they had so much money in the business that some one
started to develop it——

The CHAIRMAN. The time of the gentleman from Connecti-
cut has expired.

Mr. DONOVAN. Mr, Chairman, I ask unanimous consent for
two minutes more.

The CHAIRMAN. The gentleman from Connecticut asks
that his time be extended two minutes. Is there objection?

There was no objection.

Mr. DONOVAN. Now, to show you an instance where the
people and their interests are looked after. here is what they
do for them in the State of Connecticut. This is a Connecticut
proposition. You ean not always tell just what electrieity will
cost by comparison with other places. Here is what we furnish:
We fornish tungsten lamps at n price much below cost. We
give them incandescent lamps free. We give them arc lamps
without eharge, and we replace meters at the will of the
patrons without charge. Nor do we charge for running service
wires to premises unless it is difficult, and, besides all that, we
furnish power electricity at 3 eents per kilowatt, and at 5 or 6
cents per kilowatt we furnish the little housekeeper and the
little storekeeper. Now, In this committee the price to con-
sumers has been forgotten. The whole aim has been to
strengthen, to intrench, and to lengthen for promoters of these
projects. becapse they will not be eaught with the stock them-
selves, but will unload it on the unsuspecting public.

Mr, COOPER. Did I understand the gentleman from Georgia
to say that the Attorney General has held, as a matter of law,
that the State could authorize the condemnation of a dam con-
structed under a Federal statute in a navigable stream?

Mr. ADAMSON. No; 1 did not say that, I said I consulted
him about the guestion of pufting in the bill a provision for
condemnation of land, and be held that the State ought to

provide for the condemmation of land for these water-power
projects.

Mr. COOPER. What land?

AMr. ADAMSON. The land necessary to forward the project.
Somebody has to own the land.

Mr, COOPER. When it comes to condemnation of this im-
provement, the dam is the one thing. Condemnution of that
would not go to any State.

Mr. ADAMSON. 1 did not mention the condemmnation of damns
after construction.

Mr, COOPER. ‘That is the point in this case. The people
do not want the property without the dam.

Mr. ADAMSON. You do not need to condemm a dam after
it is constructed; all you have to do is to confiscate it.

Mr, COOPER. I do not think anybody in this House wants
to confiscate private property.

Mr. ADAMSON. Will the gentleman reciproeate and let me
ask him a question?

Mr. COOPER, And I bhave not seen any indication of that
kind.

Mr. ADAMSON. The gentleman asked me a question. Let
me play Yankee and ask him a question. If we do not provide
some way for him to be settled with at the end of his term, and
his right lapses and he has te wait for a new act of Congress
and take any such concessions as Congress will give him, might
it not result in confiscation if Congress did not act?

‘Mr. COOPER. There are o many “ifs" in that question
that do not rise in the situation before the House that I do
not want to take time to answer it. Nobody in the House of
Representatives or in the United States of America, 1 believe,
preposes to coufiscate private property.

Mr. ADAMSON. Begging the geutleman's pardon, there is
no “if" in it. ‘The proposition is that at the end of 50 years
his rights terminate.

Mr. ANDERSON. Mr. Chairman, T wounld like to be heard
briefly on this amendment. The vital question in this amend-
ment is one of placing the burden of initiating the action to ex-
tend or terminate the term. It is a question of whether at the
end of 50 years it is golng to be the move of the grantee or the
move of the Government. It is a question of whether at the end
of 50 years the grantee is going to come to Congress and ask for
a new lease of life or whether at the end of 50 years the Con-
gress is going to take some action to terminate the grant. The
recapture clause will not accomplish the result expected from
this amendment.

I think that the value of the recapture c¢lause in this bill is
very much overestimated. The Government does not want these
water-power plants. It does not want to operate these water-
power plants. It wants the right of recapture simply as a pro-
tection to the Government in ease the grantee does mot fairly
operate the plant. It wants it merely as a reservation in the
interest of the pmblic. Nobody expects that the Government is
ever going to have to use the recapture power. We are simply
putting it in this bill as an additional precaution, and that is all.
It is a means of bringing the grantee to terms acceptable to the
Government in the public interest, but it is & means that the
Government wonld have great difficulty in making effective be-
cause of the cvontinuance of the grant until it is exercised,
Gentlemen claim that men will not invest their money in these
enterprises if there is an absolute cut-off in the grant at the end
of 50 years, The answer to that proposition is that men are in-
vesting their money every day under just exaetly such condi-
tions. I have in my hand a copy of a contract made by the
Forest Service with the Pacifle Light & Power Co. of Cali-
fornia. Article 2 of that contract provides:

Unless sooner revoked by the Secretary, this permit shall terminate
and become vold at the expiration of 50 years from October 7, 1910,

That is an absolute cut-cff.

Mr. ADAMSON, Mr. Chairman, will the gentleman yleld?

Mr. ANDERSON. Yes.

Mr. ADAMSON. That is en the public domain, and that con-
tract is not hampered by the paramount obligation to naviga-
tion, is it?

Mr. ANDERSON. Not at all

Mr. ADAMSON. It is an absolute pewer right without hav-
ing its benefit reduced by obligation to navigation.

Mr. ANDERSON. Baut the gentlemen who are arguing for an
indefinite term are doing so upon the theory that men will not
invest their money under the proposed amendment. Exactly the
same argument was made with respect to the Sherley amend-
ment, and exactly the snme sitnation exists there with respect
to leases made by the I'orest Bervice in the Agricultural De-
partinent, and while we are on that preposition I will read the
provision in the contract with respect to that proposition:

&ay gunnally in advance from the Ist day of January, 1913, te the

To
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or such other Government depository as may be hereafter fegally desig-
natel, to be placed to the credit of the United States, a rental charue
for the occupancy and use of the lands of the United States described
and shown upon the maps hereinbefore referred to, which rental charge
ghall be calculatel from the ™ rental eapacity of the power site™ as
defined in article 1 hereof, at the following rates per horsepower per
w:lut--s;l-n-g_ ‘understood that sald estimated rental capacity may be ad-
Justed annually by the Secretary to provide for changes in ownership
of lands In reservoir sites and on water-conduit lines. and for changes
in length of primary transmission ; and it being further understood that
at any thae oot less tham 10 years after the nce of the permit,
or after Lhe last revision of rates of rental charge thereunder, the
Secretary may review such rental rates and impose such new rencal
rates as he may decide to be reasonable and proper.

In other words. the Secretary may change thet rates every 10
years under this permit. The gentleman from Oklaboma the
other dny put into the Itecorp a number of water-power projects
which were being built and operated under just such a pro-
vision as this. :

Mr. STEVEXNS of Minnesota. Will the gentleman yield for a
question ?

Mr. ANDERSON. Certainly.

Mr. STEVENS of Minnesota. Does not the gentleman renlize
this difference Letween projects such as he describes that may
cost §50 000, $100.000, or $200000. where the grantee can get
100 per cenut of the potential power out of it. and a project on a
navignble stream that may cost $2.000000 or $3.000000 or
£5 000 000 out of which the man can probab'y get only 50 per
cent of the potential power?

Mr. ANDERSON. Well. [ think some of the projects amthor-
ized by the Forest Service are just as big as projects author-
ized on navigable stre.ms. 1 do uot recoguize any fundamental
difference with respect to the termination of a grant or termns
under which a grant may be made; In other words, in the
conditions which the Government may exact in permitting the
use of something in which it hus some kind at least of a prop
erty right snd which ean not be used withont its consent.

The CHAIRMAXN. The question is on the amendment of-
fered by the gentleman from New Hampshire.

The question was taken, and the Chairman announced the
noes appeared to have it.

Mr, SI'EVENS of New Hampshire. Division, Mr. Chairman.

The cowmmittee divided:; and there were—ayes 26, noes 26.

Mr. ANDERSON, Mr. RAINEY, and Mr. STEVEXNS of New
H:mpshirve. Mr. Chairman, 1 demand tellers.

Tellers were ordered.

The committee divided; and the tellers [Mr. ApamsoN and
Mr. Stevexs of New Hampshire], reported that there were—
ayes 25, noes 335.

So the amendment was rejected.

Mr. RAINEY. Mr. Chairman., T make the point of order
there is no quorum present. This is one of the most important
features of this bill, and it is 6 o'elock. Mr. Chairman, I be-
lieve I will withdraw the demand.

Mr. DONOVAXN. Mr. Chairman, I make the point of o-der
there is no quorum present.

Mr., ADAMSOXN, 1 wus going to move to rise when we finish
this section.

Mr. DONOVAN. No; I mnke the point.

The CHAIRMAN. Does the gentleman from Connecticut in-
sist upon his point of no gquornm?

Mr. ADAMSON. If the gentieman will let us finish this sec-
tion 1 will move to rise.

Mr, GARRETT of Tesas.
leaves this question pending?

Mr. ADAMSON. No; it is ended, but T wanted to pass the
section.

Mr. GARRETT of Texas. But the point of no guorum ap-
plies to this =ection.

Mr, Chairman, a motion to rise

a Mr.itADA.\:SO.\'. No; the gentleman from Illinois with-

rew it.

m.\hi-. GARRETT of Texas. Mr. Chairman, a parliamentary
quiry.

The CHAIRMAN. The gentleman will state it.

Mr. GARRETT of Texas. The gentleman froza Illinois made
a point of no guorum. which if sustained, weuld give a yea-
or-nny vote on this amendment.

The CHAIRMAN. No; there is no such thing as a yea-or-nay
vote in the committee.

AMr. DONOVAN. Mr. Chairman, T suggest that these gentle-
men muke a motion to adjourn if they want to get out of this
trouble.

Mr. ADAMSON.
motion.

The CHAIRMAN. The gentleman from Connecticut renews
his poiut of no quornm.

_mMuTr GARRETT of Texas. Mr. Chairman, a parliamentary
-Anquiry, . e

The gentleman will not let me make the

The CHAIRMAN. The genileman will state it.

Mr. GARRETT of Texzas. My parlinmentary inguiry is this,
that if the point of no quornm is good. we vofe on this to-
morrow in the Committee of the Whole House on the state of
the Union again, beeause this does not settle this guestion.

Mr. ADAMSON. But the point was withdrawn

Mr. GARRETT of Texas. But I make the point of order he
can not withdraw the point of no quorum without unanimous
consent after he has made it.

Mr. ADAMSOXN. But he did do it.

The CHAIRIMAN. The point is simply this, if the Chair
understands what the gentleman from Texas is trying to get at,
;mde{lthat is whether or not the amendmert h-s been de-
erted——

Mr. GARRETT of Texas. That is the point.

The CHAIRMAN (continuing). If the point of no quorum
is made. '

Mr. GARRETT of Texas. Yes :

The CHAIRMAN. The amendment weuld have to be voted
on again after you got a quorum.

Mr. GARRETT of Texas. That is what I want.

The CHAIRMAN. . Now, if the point of order of no quornm
is withdrawn, then the amendment is adopted. The question
is whether the gentleman wants to make a point of no guornm,

Mr. DONOVAN, Mr. Chairman, the point is made. I call
for the regular order.

The CHAIRMAN. The gentleman from Connecticnt [Mr.
Doxoyan] mukes a point of no guornm. The Chair will connt.
[After counting.] Sixty-seven Members are preseut, not a
quornm, !

Mr. ADAMSON. Mr. Chairman, T move that the committee
do now rise,

The motion was agreed to.

Accordingly the committee rose; and the Speaker having re-
snmed the chair, Mr. GarnNer, Chairman of the Committee of
the Whole House on the state of the Union, reported that that
commiftee had had under consideration the bill H. R. 16058,
an amendment to the general dam act, and had come to no reso-
lution thereon.

ENROLLED BILLS SIGNED.

Mr. ASHBROOK, from the Commiftee on Enrolled BRills,
reported that they had examined and found truly enrolled bill
of the following title, when the Speaker signed the s:me:

H. R. 12579. An act making appropriations for the current
and contingent expenses of the Burean of Indinn Affalrs, for
fulfilling treaty stipulations with various Indian tribes. and
for other purposes, for the fiscal yenr ending June 30. 1915,

The SPEAKER announced his signature to enrolled bill of
the following title: -

8.1784. An act restoring to the public domain certain lands
heretofore reserved for reservoir purposes at the headwaters
of the Mississippi River and tributaries.

ENROLLED BILL PRESENTED TO THE PRESIDENT FOR HIS APPROVAL.,

Mr. ASHEROOR, from the Committee on Enrolled Bills, re-
ported that this day they had presented to the President of the
United Strtes, for his approval, the following bill :

H. R. 12579. An act making appropriations for the current
and contingent expenses of the Burean of Indian Affairs, for
Tulfiliing treaty stipulations with varions Indian tribes, and for
other purposes, for the fiscal year ending June 30, 1915.

EXTENSION OF REMARKS,

Mr. FOWLER. Mr, Speaker, doring the consideration of the
Post Office appropriation bill I made a speech on the floor of
the House, but have been so busy that I never have extended it
in the Ilwmcorn. I ask unanimous consent now to do that.

The SPEAKER. The gentleman from Illinois asks unanimous
consent to extend his remarks in the Recorp. Is there objection?

There was no objection.

Mr. TALCOTT of New York. Mr. Speaker, I ask unanimouns
consent to proceed for five minutes.

The SPEAKER. The gentleman from New York asks unani-
mous consent to proceed for five minutes. 1s there objection?

Mr. MLANN. Mr. Speaker, I shall object to that, but 1 will
mnot objeet to the gentleman printing the letter in the HEcorp.

Mr. TALCOTT of New York. That is the purpose for which
I wished to proceed. Mr. Spenker, and that will be all T care
to do. | ask unanimous consent, then, to extend my remarks in
the Recorp by printing a letter from the Secretury of Commerce
addressed to me.

The SPEAKER. The gentleman from New York asks unani-
mous consent to extend his remarks in the Rrcoap by printing
a letter from the Secretary of Commerce, Is there objection?

There was no objection. o
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ADJOURNMENT.
Mr. ADAMSON. Mr. Speaker, I move that the House do now
adjourn.
The motion was agreed to; accordingly (at 5 o'clock and 57
minutes p. m.) the House adjourned until Friday, July 31, 1914,
at 12 o'clock noon.

REPORTS OF COMMITTEES ON PUBLIC BILLS AND
RESOLUTIONS.

TUnder clause 2 of Itule XIII, bills and resolutions were sev-
erally reported from committees, delivered to the Clerk, and
referred to the several calendars therein named, as follows:

Mr. HAY, from the Committee on Military Affairs, to which
was referred the bill (H. R. 17765) to regulate details of majors
in the Ordnance Departmment, reported the same withont amend-
ment, accompanied by a report (No. 1049), which said bill and
report were referred to the House Calendar.

Mr. FERRIS, from the Committee on the PPublic Lands, to
which was referred the bill (H. R. 16738) to provide for the
payient of certain moneys to school distriets in Oklahoma, re-
ported the same without amendment, accompanied by a report
(No. 1050), which =said bill and report were referred to the
Committee of the Whole House on the state of the Union.

Mr. TAYLOR of Colorado, from the Committee on the Public
Lands, ‘to which was referred the bill (8. 2651) providing for
the purchase and disposal of certain lands containing the min-
erals kaolin, kaolinite, fuller's earth, china clay, and ball clay,
within portions of Indian reservations heretofore opened to set-
ilement and entry, reported the same without amendment, ac-
companied by a report (No. 1051), which said bill and report
were referred to the Committee of the Whele House on the
stite of the Union.

CHANGE O REFERENCE.

Tuder clause 2 of Rule XXII, committees were discharged
from (he consideration of the following bills, which were
referred as follows:

A bill (H. R. 16720) granting an increase of pension to
Willinm MeCabe; Committee on Invalid Pensions discharged,
and referred to the Committee on Pensions.

A bill (H. It. 17947) granting a pension to Louis N. Hickey
Committee on Invalid Pensions discharged, and referred to the
Committee on Pensions,

A bill (H. R, 18121) to correct the military record of Stephen
L. Noland; Committee on Invalid Pensions discharged, and re-
ferred to the Committee on Military Affairs.

PUBLIC BILLS, RESOLUTIONS, AND MEMORIALS.
Under clause 3 of Rule XXII, bills, resolutions, and memorials

were introduced and severally referred as follows:
By Mr. WICKERSHAM : A bill (H. R. 18143) providing for

g survey and report upon Dry Straits, Alaska, and an estimate

of the cost of dredging said channel, and for other purposes;
to the Committee on Rivers and Harbors.

Also, a bill (H. R. 18144) for the confrol and conservation of
the fisheries of Alaska, and for other purposes; to the Com-
mittee on the Merchant Marine and Fisheries.

- By Mr. KEY of Ohio: Resolution (H. Res. 582) authorizing
the Clerk of the House to pay. out of the contingent fund of the
Ilouse, to Jennie Mercer, widow of I’hilip Mercer, certain sums
of money; to the Committee on Accounts.

PRIVATE BILLS AXND RESOLUTIONS.

Under clause 1 of INule XXII, private bills and resolutions
were introduced and severally referred as follows:

By Mr., ASHBROOK : A bill (H. R. 18145) granting an in-
crease of pension to Jacob Burrier; to the Committee on Invalid
Pensions.

By Mr. BAKER: A bill (H. R. 18146) granting an increase of
pension to Ida C. Wilcox ; to the Committee on Invalid Pensions,

Py Mr. CLANCY : A bill (H. It. 18147) to pay a certain snm
of money to certain railway post-office employees; to the Com-
mittee on Claims.

" By Mr. FERRIS: A bill (H. R. 18148) granting an incrense
of pension fo Willinm Hardenbrook; to the Committee on In-
valid Pensions.

Also, a bill (H. R. 18149) granting an increase of pension to
Willlam Zuker; to the Committee on Invalid Pensions,

By Mr. FOWLER: A bill (H. IR. 18150) granting an increase
of pension to David O. Monroe; to the Committee on Invalid
Pensions.

+ Also, a bill (H. R. 18151) granting an increase of pension fo
Hugh M. Parkinson; to the Committee on Invalid Pensions,

By Mr. FRENCH: A bill (H. R. 18152) granting an increase
of peusion to Willlam 8. Crowe; to the Committee on Invalid
Pensions,

Alsg' a bill (H. R. 18153) granting an increase of pension to
Washington Kellogg; to the Committee on Invalid Pensions.

By Mr, GALLIVAN: A bill (H. R. 18154) granting a pension
to Agnes Hedman; to the Committee on Pensions.

By Mr. GREGG : A bill (H. R. 18155) for the relief of Jennie
MeC. Harrison; to the Committee on War Claims,

Also, a bill (H. R. 18156) for the relief of certain citizens of
Brenham, Washington County, Tex.; to the Committee on War
Claims.

By Mr. HAY: A bill (H. R. 18157) for the relief of the trus-
tees of Lebanon Evangelical Lutheran Church, of Shenandoal
County, Va.: to the Committee on War Claims.

By Mr. HOLLAND (by request) : A bill (H. I&. 18158) for the
relief of the trustees of Urbanna Episcopal Church, Middlesex
County, Va.; to the Committee on War Claims.

Also (by request), a bill (H. R. 18159) for the relief of the
trustees of Carmel Baptist Church, Caroline County, Va.; to the
Committee on War Claims.

By Mr. REED: A bill (H. R. 18160) for the relief of Isracl
Henno; to the Committee on Military Affairs.

By Mr. REILLY of Connecticut: A bill (H. R. 18161) grant-
ing an increase of pension to Mary J. Finnegan; to the Com-
mittee on Invalid Pensions.

By Mr. SLEMI’: A bill (H. R. 18162) granting a pension to
James Morrison; to the Committee on Pensions.

By Mr. STONE: A bill (H. R. 18163) granting an increase of
pension to John €. Clark; to the Committee on Pensions.

By Mr. WALKER: A bill (H. R. 18164) for the relief of the
heirs of Solomon Cohen; to the Committee on Claims.

By Mr. WILSON of Florida: A bill (H. R. 18165) for the re-
lief of Mattie E. Johnson, administratrix; to the Committee on
Claims.

By Mr. YOUNG of North Dakota: A bill (H. R. 18166) to
correct the military record of A. J. Henry; to the Committee
on Military Affairs.

PETITIONS, ETC.

Under clause 1 of Rule XXII, petitions and papers were laid
on the Clerk’s desk and referred as follows:

By Mr. ANTHONY : Petition of J. Dorcas and other citizens
of Holton, and Minnie Howard and Otto Wiley and others, of
Everest, Kans.,, favoring national prohibition; to the Commit-
tee on Rules.

By Mr. COOPER : Petitions of Joseph F. Klus and others, of
Kenosha, Wis., protesting against national prohibition; to the
Committee on Rules.

By Mr. FESS: Petitions of citizens of Lebanon, Mason,
Waynesville, Spring Valley, Cedarville, and Jamestown, all in
the State of Ohio, favoring the passage of House bill 5308, rela-
tive to taxing mail-order houses: to the Committee on Ways
and Means.

By Mr. GILL: Petition of San Franclsco Metal Trades Coun-
cil, relative to apprentice system in Navy Department; to the
Committee on Naval Affairs,

By Mr. GILMORE: Petition of citizens of the State of Mas-
sachusetts, favoring national recognition of Dr. F. A. Cook's
polar efforts; to the Committee on Naval Affairs.

By Mr. HART: Petition of the Woman's Christinn Temper-
ance Union of the State of New Jersey, 10,700 membars, fuvor-
ing Federal censorship of motion pictures; to the Committee on
Education.

By Mr. HAYES : Petitions of 1,080 citizens of San Jose, Cal.,
protesting against national prohibition; to the Committee on
Rules.

Also, petitions of 540 citizens of the State of California, fuvor-
ing national prohibition; to the Committee on Rules.

By Mr. MAGUIRE of Nebraska: Petition of citizens of Col-
lege View, Nebr., favoring national prohibition; to the Com-
mittee on Rules,

By Mr. MERRITT : Petitions of Rev. E. J. Goodell, I. G. Car-
penter, Arthur Goodell. Miss Eliza Carpenter, Henry Carpenter,
Henry Cashman, Goldwin Arnold, Miss Cornelln McPherson, Lia-
fayette L. McKinney, Earl Hobbs, C. J. Matthews. Mrs. Maria
Weleh, Miss Mary R. Lillie, Mrs. May Vosburg, Eliza Goodell,
Mrs. A. Goodell, . D. Matthews, Mrs, Edon Arnold, Mrs. Grace
Curry, Mr. F. L. Curry, Mrs. A. G. Dot ze, Willlam Matthews, Mrs,
H. Cashman, Mrs. E. Cubit, Edward Cubit, W. H. Coolidge, I. E.
Hobbs, Mrs. E. E. Hobbs, W. W. McKinney, C. €. Carpenter,
Mrs. Florence Vorce, Mrs. W. H. Hobbs, Mrs. W. I Coolidge,
Clara J. Carpenter, Geo, M. Carpenter, E, I. Dominy, and Corn




1914.

CONGRESSIONAL RECORD—SENATE.

13043

B. Dominy, all of Ellenburg Center, N. Y., favoring national
prohibtion; to the Committee on Rules.

By Mr. MILLER : Petitions from the employees of the Oliver
Iron Mining Co., Virginla distriet, Minn., and Canisteo dis-
trict, Minn.. opposing the dissolution of the United States Steel
Corporation: to the Committee on the Judiciary.

By Mr. O'HAIR: Petitions of sundry ecitizens of the State
of Illinois, favoring national prohibition; to the Committee on
Rules.

By Mr. PLATT : Petition of Baptist Church of Poughkeepsie,
N. Y., favoring national prohibition. to the Committee on
Rules.

By Mr. RAKER: Papers to asccompany House bill 17885, a
bill for increase of pension for Martha Ann Benjamin; to the
Committee on Invalid Pensions.

By Mr. REILLY of Connectieut: Petition of International
TUnion of Journeymen Horseshoers against national prohibition;
to the Committee on Itules.

By Mr. WHITE: Petitions of W. P. Rice and 3 others. of
Lowell; J. W. Barloe and 10 others, of Malta and MeConnels-
ville; Lee L. Cassady and 12 others. of Dresden; Ora Blizzard
and 4 others, of Frazeyshurg; A. P. Ong and 2 others. of Stock-
port; J. L. Scott and 8 others, of Beverly and Waterford:
8. H. Windelkin and 15 others, of Marietta; C. W. Adams and
T others, of McConnelsville, all of the State of Ohio, favoring
legislation to tux mail-order houses; to the Commitiee on Ways
and Means,

SENATE.
Frioay, July 31, 191}.
(Legislative day of Monday, July 27, 191}.)

The Senate reassembled at 11 o'clock a. m. on the expiration
of the recess.

Mr, SMOOT. Mr. President, I believe we ought to have a
quorum present this morning. I suggest the absence of a
quorum.

The PRESIDENT pro tempore. The Senator from Utah sug-
gests the absence of a quorum. Let the Secretary eall the roll.

The Secretary called the roll, and the following Senators an-
swered to their names:

Ashurst Culberson Newlands Smaoot
Brady Cummins Norris Stone
Brandegee Gallinger Overman Thomas
Bristow Hiteheock Pl%' Thornton
Bryan James Perkins T llman
Burton Jones Pomerene Vardaman
Catron Kenyon Reed Walsh
Chamberlain Kern Bhafroth West
Chilton Lane Sheppard White
cmpg Lea, Tenn, - Bhields

Clarke, Ark. Martine, N, J. Bimmons

Crawford Myers Smith, Ga,

Mr. THORNTON. I was requested to announce the unavoid-
able absence of the junior Senator fromr New York [Mr. O'Gog-
MAN]. I ask that this announcement may stand for the day.

Mr. KERN. 1 desire to announce the nnavoidable absence of
my colleague [Mr. Sgivery]. This announcement may stand for
the day.

Mr. JONES. I desire to announce that the junior Senator
from Michigan [Mr. TowxseEND] is absent from the city. He is
paired with the junior Senator from Arkansas [Mr. RoBiNsox].
I will let this announcement stand for the day.

Mr. WHITE. I desire to announce that my colleague [Mr.
BaxnkHEAD] I8 absent. unavoidubly. He is paired. This an-
nouncement may stand for the day.

Mr. PAGE. I wish to announce the necessary absence of my
collengne [Mr., DmiiringaaMm]. He is paired with the senior
Senator from Maryland [Mr. SaiTe].

Mr. CLAPP. 1 desire to announce the mmavoldable absence.
on account of sickness, of the senior Senator from Wisconsin
[Mr. La Forrerre]. I desire this statément to stand for the
day.

Mr, GALLINGER. I wish to announce the nnavoidable ab-
sence of the junior Senator from Maine [Mr. BurLkicH]. He
fs paired with the junior Senator from New Hampshire [Mr.
HoLLis].

Ar. SMOOT. T desire to announce the unavoidable absence
of the junior Senator from Wisconsin [Mr. STEPHENSON].

Mr. JAMES. 1 desire to announce the unavoidable absence
of my eolleagne [Mr. CampeEx]. 1 will let this announceiuent
sgtand for the day.

The PRESIDENT pro tempore. Forty-five Senators have an-
eweted to their nomes. There is less than a gnorum of the
Senate present. The Secretary will call the roll of absentees,

The Secretary called the names of nbsent Senators, and Mr.
SAltJJe!émU“ and Mr. SUTHERLAND answered to their names when
called.

Mr. GroxNA, Mr. McCumeEer, and Mr. RaxspeLL entered the
Chamber and answered to their names.

The PRESIDENT pro tempore. Fifty Senators have answered
to their names. A quornm of the Sen:le is present.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by A. C. John-
son. one of its clerks, announced that the Homse insists upon
its amendments to the bill (8. 1644) for the relief of May Stan-
ley. and for other purposes. disagreed to by the Senate. and
agrees to the conference asked for by the Senute on the dis-
agreeing votes of the two Houses thereon. and hnd appointed
AMlr. Pou, Mr. STEPHENS of Mississippi. and Mr. ScoTT munagers
at the conference on the part of the House.

COMMITTEE SERVICE,

Mr. KERN. I desire to have unanimous consent to arrange
some cominittee assignments for the Senator from Kentucky
[Mr. CampEN] and the Senator from Alabama [Mr. WHiTE]L

The PRESIDENT pro tempore. The Senator from Indiana
asks unanimous consent at this time to arrange assignments on
certain committees.

Mr. BRANDEGEE. Will the Senator permit any morning
business to be done other than what he is asking should be
transacted ?

AMr. KERN, It is not for the Senator from Indiana to per-
mit; the Senator from Indiana is asking permission.

Mr. BRANDEGEE. The Senator asks us to give unanimous
consent to his morning business, and I wondered whether he
would withhold his consent if we asked leave to transact
morning business.

Mr. KERN. If it were a matter of this kind, I eertainly
would yield to it.

Mr. BRANDEGEE. Of course, we can have no matter of
that kind. I assume, at present.

The PRESIDENT pro tempore. Is there objection to the re-
quest of the Senator from Indiana? The Chair he rs none.

Mr, KERN. 1 am authorized by the junior Senator from
Nevada [Mr. PiTTMAN] to request that he be relieved from
further service upon the Committee on Pacific Railroads and
alsv upon the Committee on Industrial Expositious.

The PRESIDENT pro tempore. Is there objection to the
request of the Senator from Indiana? The Chair hears unone,
and the junior Senator from Nevada is relieved from further
service upon the commiftees named,

Mr. KERN. 1 move the adoption of the following order.

The PRESIDENT pro tempore. The Senater from Indiana
presents an order which the Secretary will read to the Senate.

The Secretary read as follows:

Ordered, That Senator Fraxcis 8. Wu of Alabama, be, and Is
hereby, appointed to membership on the following committees of the

nate :

Committee on Indian Affairs, to fill the vacancy occasioned by the
resignation of Benator StoNg therefrom,

Committee on Claims, to fill the vacancy caused by the resignation of
Benator OvEEMAN thevefrom.

Committee on Iublic Bulldings and Grounds, to fill the vacaney
caused by the re ation of Senator Kerx.

Committee on Civil Bervice and Retrenchment, to fill the vacancy
caused by the resignation of Senator Myers.

Committee on I'ublic Health and National Quarantine, to fill the
vacancy caused by the resignation of Senator HreHES.

That Senator Jonxsox N. Caumpex, of Kentucky, be appolnted to
membership en the following named committecs of the Senate:

Committee on I'ost Offices and I'ost Roads, to fill the vacancy caused
by the resignation of Senator CHILTON Lherefrom,

Committee on Immigration, to fill the vacancy caused by the resig-
nation of Senator HoLLIs,

Committee on the Census, to fill the vacancy caused by the resigna-
tion of Senator I'UMERENE,

Committee on Industrial Expositions, to fill the vacancy caused by
the resignation of Senator I'ITTMAN.

Committee on the I'hilippines, to fill the vacancy caused by resigna-
tlon of Senator WaALSH.

Committee on I'acific_Railroads, to fill the vacancy caused by the
resignation of Senator PITTMAN. 1

Committee on the University of the United States, to fill the vacancy
caused by the resignation of Senator OVERMAN.

The PRESIDENT pro tempore. The question is on agreeing
to the order. Unless there is objection it is adopted. The
Chair hears none.

Mr. WILLIAMS. I ask unanimous consent eut of order to
introduce a bill for proper reference.

Mr. SMOOT. I object. )

The PRESIDENT pro tempore. The Senator from Utah eb-
Jects.

Mr. MARTINE of New Jersey. I do not suppose there is any
use for me to ask unanimous consent, but I wish to report a
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